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VBaHOBCKHI TOCY/1apCTBEHHBIHM SHEPreTHIECKUH YHUBEPCUTET
mvenn B.U. Jleruna (r. UBanoBo, Poccutickasg ®eepaiiys)

B cmamve pacxpuieaiomes cnodjcusmiuecs 6 cospemMennoti pocCutickoti 10puouteckoil
Hayke npeocmasneniiss 0 HasHaueHuy 1 cnocobax evIpadceHs RPUHLUNOS npaesa. Xapaxkme-
PUBYIOMCA OCHOBHbIE 632151061 VUEHbIX HA COOMHOWEHIE RPUHYUNOE NPABA U HOPM NPasa.

B Teopun npaBa Ha CeTOAHSAIIHUN JIeHb AaHBL AECSITKU ONPe/Ie/IeHUH TOHITHS
«HIpUHIHUIEL IpaBay [1]. CoBpeMeHHBIE YUeHbIe-IOPUCTHI IPOAOIIKAIOT IIpe/IaraTh
cBOH JieGUHUITUY, BKJIAJIbIBasl B HUX aBTOPCKUE OIIEHKU Ha3HAYEHMUS U CIIOCO0OB BHI-
pakeHUs IPUHITUIIOB 1IpaBa B MEXaHU3ME TIPAaBOBOTO PErYIIMPOBAHUS, B TOM YHCIE
[IPUMEHHUTEIIBHO K OTAEIHHBIM OTPACIISIM IIpaBa.

Tpa UIMOHHO IIPUHITUIIBL, IIPABA CBI3BIBAIOTCS ¢ OCHOBOIIONATAIOIINMH Hjles-
MU HOPMUPOBAHMS, Pa3BUTHS M .(YHKITMOHUPOBAHUS 1IpaBa, KOTOPHIE «BBICTYIAIOT B
BHJIE CBOEOOPA3HOTO HAEOTOFAUECKOTO apceHala IIpaBay, BhIpakas «eJUHCTBO Teope-
THIECKO MBICTTH ¥ IOPUAUUCCKOTO TpeboBaHms |2, ¢. 5]. Ipu sToM Hayka He «IIpuy-
MBIBACT», & KOTKPHIBAET: 3aJI0KCHHBIE B IIpaBe IPUHITUIIBL, UCXO/(S U3 €10 ¢y HKITHIH.

MOoHO BBIIEIUTH CIEIYIOMNe OCHOBHBIE TOIXOABI K OIIpe/elICHIIO Ha3Haue-
HUS IPUHITUIIOR 1IPaBa:

— SIBIGIOTCS CHETMPUIECKUM PeTyIITOPOM IPABOOTHOIIEHUN W 3aHUMArOT
ocoboe MecTO B MEXaHU3ME [IPaBOBOTO PETYINPOBAHNUS,

— BBICTYTAIOT OJHUM 13 (akTopoB, GOPMHUPYIOIUX IIPABOBYIO CHCTEMY B Ile-
JIOM;- & TakKe OCHOBBI OTPACIIEBOTO 3aKOHO/IaTENBCTRA,

— BBIpaxkaroT 6a30BbIe Haualla IOpUIHIECKOH TOMUTUKY TOCY1apeTBa;

— CIIy’KaT PYKOBOJIIIIIAM KpUTEpreM JJIsl 000CHOBAHUS IPAaBOBO IIO3UITHH pa3-
JTHYHBIX CyOBEKTOB,

— OIIPEAEIBIIOT HOPSIOK pealnu3aliiy IPaBOBLIX IPe/IINCaHIH;,

— oTpakaroT OOBEKTHBHOCTD IIpaBa (Tak cCUMTAaeT OOJIBIIMHCTBO YUEHBIX, HO
OJIHU aBTOPHI BUAAT B HUX pe3yiIbraT cyOBEKTHBHOIO TBOPUECTBA 3aKOHOJATEIN,
JpyTHe e TOBOPAT 00 UX cy ObeKTUBHO-00bEKTUBHON IPHPOJIE).
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[IpuHNMOBL IIpaBa, 10 MHEHMIO OONBIMTUHCTBA HCCIeA0BaTeIeH, IMEIOT, IIpe-
JJle BCero, peryJsITHBHOE 3HaueHHe, 0o yKa3bBaioT Ha HamOolee oOIue kela-
TeJIbHbBIE MOJICNIH, OPUEHTUPHI, KPUTEPUU IIPABOMEPHOTO IOBEJCHUI U IIPaBOBOTO
pa3peleHus Tex WK UHBIX curyanuit. [lo sToMy oBojly pUMCKHE IOPHUCTHI TOBOPHU-
1u: «EcIy IPUHITUIBL JTaHbL, COIy TCTBYIONTHE 0OCTOSTENIBLCTBA CIEAYIOT 32 HUMID
(principia data sequuntur concomitantia).

OHpy, Kak oco0oe cpejICTBO IIPABOBOTO PETYINPOBAHUS, MOTYT IIPUMEHSITHCS B
cy/leOHOY IIpaKTHKe HAPSTy ¢ HOpMaMU IIpaBa, HO caMa 5Ta [IpakTHKa JaHHbIC IPUH-
IIUIIBI He BhIpalaThBaeT. B 3ToH ¢BI31 MOKHO BCIIOMHHUTH €ITIe OHO JIaTHHCKOE BHI-
pakeHue: «IIpHHIMIBI CYTh JOKa3aTelIbCTBA, OHM HE JOKa3blBaloTCa» (principia
prébant, non probantur).

OpHako B IOHUMAHWHU CIOCOOOB BhIpakeHUs IPUHITAIIOB IIpaBa y COBPEMEH-
HBIX YUEHBIX-IOPUCTOB €[UHCTBO B3IVLLIOB OTCYTCTBYET.

C TOYKH 3peHHUs] CTOPOHHUKOB IO3UTHBUCTCKOTO IIOXOA&, NPUHITUIILL IIpaBa
110 c1oco0y MX BBIpaKeHHs — 3TO UCXO/IHbIe (6a30BbIe) HOPMaTUBHO-IIPABOBHIE Tpe-
OoBaHMS (MMIIEPaTHUBEL), 3aKpeIICHHbIE JTeTalbHO. OTO Beeraa OCHOBOIIOIATAIONTHE
HOPMBI PYKOBOJIAITIETO XapaKTepa, OIpe/IeIsIoIre. CTPOH KaXkJoH IIpaBOBOM cHUCTe-
MBI ¥ ME/1y HApOIHOTO IIpaBa.

JlaHHas TO3UIWS MOTydHiIa cBoe BhIpakeHue u B Ilocranopinenun [lnenyma
BC P® ot 10 oxtabps 2003 ©. Ne 5 «O mpuveHeHIH cyJaMu o0TIeH I0pHCTUKITAR
oOImenpU3HaHHBIX IPUHITAIIOB ¥ HOPM ME/ly HAPOJHOTO IIpaBa U MEeX Iy HapOIHBIX
noroBopoB Poccutickoit deneparumy, I7le IPUHITAIIB IIpaBa OIIpeieNIeHbl KaK «oc-
HOBOIOJIATafOTIIe UMITePaTUBHbBIE HOPMBD».

IIpu sTOM psiJT aBTOPOB IPHePKUBAETCS MHEHHS, YTO HE TOIBKO 3aKOHBIL, HO U
TI0/13aKOHHBIE aKTHI MOTYT COJIePKaTh IIPUHITUIIEI IIpaBa. [ TaBHOe, YT0OHI 3TH IIPUH-
Ul OB BhIpaskeHbL HOpMaTuBHO. [IpunTuns! npaga, cauraet JI.I1. Anydpuesa,
IIPECTaBISIIOT COOOH. «IOPUIUUECKUE SIBICHUS, KOTOPHIE, IIPEeX/ie BCero, 0OBeKTH-
BHPOBaHbl HOPMATHBHO, T.€. OIIOCPEICTBOBAHBI IIO3UTHUBHBIM IIpaBoM» [3, ¢. 124].

Jlpyrue ydeHble-FOpUCThl IOJIATaloT, YTO MPHUHITUIBL IIpaBa — 3TO TOJIBKO 3a-
KOHO/JIaTeJIbHO, 3aKpeIICHHbIE OCHOBOIIONAralomue Hadaina. Tax, A.A. Jlemudes,
IO TUePKHBas YHUBEPCAIBHOCTH IIPUHITUIIOB IIpaBa, IaBHOW MX 4epToil Ha3bIBaeT
AMIIEPATHBHOCTD, IPOSIBISIIONTYIOCS B OTCYTCTBHH BO3MOXXHOCTH TOJIKOBaHUS. [1pn
STOM. ©JIMHCTBEHHOU (HOPMO BhIpa)KeHHUSI OTPACIEBBIX IIPUHITUIIOB IIpaBa yUeHBIH
CUHTAeT WX HOPMATUBHYIO 3aKPEIUICHHOCTh TOJIBKO B TekeTe KoHCTUTY M WK (1)
B OTpacleBBIX Kofekcax (Tubo akrax, ux 3aMeHsronux) [4, c. 13].

IIpu xapaxTepHCTHKE HOPM, COJlepKaIUX IPUHITUIIHL IIpaBa, OOBIMHO BBIAEII-
0T CIIEYIOIHIE YePTHI, OTIINYAIONIE UX OT JPYTHX IPaBOBBIX HOPM:

— SIBIBIFOTCS. PE3yIbTaTOM HAay4YHOTO TEOPETHUECKOTO OCMBICICHHUS U MMEIOT
BBICOKUH ypoBeHb 0600Ime s u abcTparupOBaHusT,

— CBSI3aHBI HE TOJIBKO ¢ CHCTEeMOH HOPM IIpaBa, HO U ¢ IIPaBOCO3HAHUEM, IOPH-
IUUIeCcKON HASOIOTHEH,
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— umeroT QyHIaMeHTaIbHbIH XapakTep, BhIpakatoT HanOosee BaKHbIe IIEHHO-
CTH B IIpaBe U IOTOMY OTIHYAIOTCs cTaOHIBHOCTHIO,

— 3aHUMAIOT OIIpe/Ie BIOIIee MECTO B COJICp)KaHIH [IpaBa U UTPArOT HallpaBILsi-
IOIIYIO POJIb B €T0 JICHCTBUN,

— UMEIOT XapaKkTep PyKOBOJSINUX Hadall JIsl IOHUMaHNS HOPM IIpaBa, a Takke
WTParoT BaKHYIO POIb B IIPEOIOICHUN IPOOETIOB B IIPaBe,

— He cojieprKar TPaJUITHOHHO BbIJIEIIEMBIX 3IEMEHTOB CTPYKTYPhI HOPMBI IIpaga.

Bwmecre ¢ Tem Hemallo NpaBOBEOB IONAaraeT, YTo IPUHIIUIBL IIpaBa MOTYT, U
HE IMEeTh HOPMAaTHBHOTO BhIpaxkeHUs. Tak, no MHeHHO B.H. Kapramesa, ropujin-
YecKue Wjed W Hjealbl BHICTYIAIOT B KauecTBEe IPUHITUIIOB IIpaBa TOILKO TOT/A,
KOIJIa ONYYaroT JIerallbHOe BRIPaKeHHe B HOPMAaTUBHBIX IIPABOBBIX akTax (HOPMBI-
TIPUHITAIIBL) WIH cOPMYTUPOBAHBI KaK OTHOCUTEIBHO CAMOCTOSTEIBHBII HIIeMEHT
collepKaHus TIpaBa U MpeCTaBIeHH B MHBIX opMmax mpara |5, ¢. 76, 84].

Hexortopsle wncciieoBaTelln MPSMO BBICTYHAIOT IPOTHUB “HOPMAaTHUBUCTCKOH
TPaKTOBKH B OIIpeJIeIeHUH CIIOCOO0B 3aKpeIUICHIs IPHHITAIIOB-TIpaBa, paccMarpu-
Bas UX KaK caMOCTOSITEIbHbIE IIPaBOBLIE PETYIBITOPHI HAapsy ¢ HopMaMHu IpaBa. Ha-
npumep, B.B. EpmoB oTMedaeT, 4To ¢ MO3UITUN HHTETPATHBHOTO NIPaBOIIOHAMAaHMS
IIPUHITAIIHI [IpaBa MOTYT BhIPaOaThIBaThCs HE TOIBKO B HOPMATUBHBIX [IPABOBBIX aK-
Tax, HO U B JIpyTuxX GopMax MeKy HapOHOTO U BHY TPUIOCYIapCTBEHHOTO IIpaBa (B
TOM "Hcle B 00bgastx) [6, ¢. 33]. [lpumamumnst mpaBa oH cauTaeT ocoboi «pyHIaMeH-
TabHOM (GOPMOI» BHYTPUTOCYJAPCTBEHHOTO U MEKIyHapOJHOTO IIpaBa, KoTopas
«obecrieyuBaeT UX BHYTPEHHEE €IMHCTBO, OIIPE/IENICHHOCTh, HEIIPOTUBOPEUNBOCTE,
MIOCIIEI0BATEIbHOCTD, OKIIaeMOCTh ML IPEJICKa3yeMOCThY [6, ¢. 36].

IIpunepxuBasch cxoxel nosunuu, MuHuCTp focturiua PO A.B. Konoanos
JIOKa3bIBAET, UTO CIIEyeT PEIUTEeNbHO OTKA3aThesl OT MONBITKH YMECTUTh IIPUHITH-
IIBl TIpaBa B Y3KYIO KOHCTPYKIMIO HOPMBI IIpaBa (T. €. CUUTaTh UX MCKIIOUUTEILHO
[IPUHITUIIAMHA-HOPMaMR )., B €T0 IOHNMaHNH 5T0 00BeKTUBHBIE HJICH, «BEUHBIE U He-
W3MEHHbIE UCTHHBLY , X HE TaK BaKHO, B Kakoi hopme oHM BhIpakeHsl. 111 io6oro
IIpaBOIOpsIKa (HE3ABUCUMO OT HCTOPHUYECKHX WM HAIMOHAIBHBIX OCOOCHHOCTEH)
OHM BBICTYIIAIOT) KAK YHUBEpCalbHble OPHEHTHPHl B IIPaBOTBOPUYECTBE M IIPaBO-
IIpuUMeHEeHnN; A BOT GOPMYIMPOBKA U pealn3aliysl JaHHBIX [IPUHITUIIOB — IIPoliece
CyOBEKTHBHBIN, [TO3BOJBIIONTIN aJallTUPOBATh IOPUIMIECKYIO JIESTENHHOCTh K KOH-
KpeTHoW entyarmu |7, c. 82].

CyMMUpYSI CKa3aHHOE, MOKHO OTMETHTH, UTO IPAKTHIECCKH BCE yUEHBIE-IOPHU-
CTHI TIPU3HAIOT 3aKpeIlIeHne B TOW WM MHOI Mepe IPUHIMIIOB IIpaBa B HOPMax
npasa. Ho oJHE — HCKITIOUHUTENLHO B HUX, a JIPyTHE — eITle U B UHBIX GopMax, OTMe-
Yasi, YTO OHU MOTYT BBITEKaTh U3 CMBICIIa IIPABOBHIX HOPM JTHOO CYII[eCTBOBATh Kak
PYKOBOJISIINIME WJICH B IIPABOCO3HAHUU (IIPUHITUITBI-HEN).

O06o0mmast cymecTBYONME B IOPHUIUIECKOR Hayke IOJXO/bI, MOKHO, Ha HAII
B3IUISA, JaTh ClefyIolnee olpejleleHne: IPHHINIBI [IpaBa — 3TO 3aKpeIUIeHHBIC B
odunuaNIbHO NpU3HaBaeMbIX (GopMax OCHOBOIOIATAIOIUE HMIICPAaTHBHBIE PYKO-
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BOIIIAC ITOJIOKEHM, BBIpAXXaIOIUE HPAaBCTBEHHYIO U OPraHU3allMOHHYIO OCHOBY
BO3HUKHOBCHUA, Pa3BUTHUA U CI)yHKL[I/IOHI/IpOBaHI/IH Ipana.
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