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HHCTUTYT SMaHCUIAIIVH SIBTSIETCS] HOBEJUTOH B TpaK-
JIAHCKOM 3aKOHOIaTeNILCTBe Pecrryormku benapyce, CBs-
3aHHBIH ¢ HaIEIeHEM HeCOBEPIIIEHHOJIETHETO MOTHON
IpaXIaHCKOM JeeciocOOHOCTHIO. Bo MHOTHX cTpaHax
TMIPEIYCMATPHBAETCS TAKKE BOZMOKHOCTE OCBOOOXKICHIS
H3-TION POIUTEIBLCKON BIACTH U OTIEKW HECOBEPITIEHHO-
JIETHETO TTNIIA, JocTUTIIero 18-nerHero (Bo Mpanmyn 16-
JIETHET0) BO3pacTa, Ha OCHOBAHUM PEITISHNST OTIEKYHCKO-
ro cyaa. Takue Jiviia B OTHUX CTpaHaXx, Kak, HallpuMep,
CIIIA, nMEFOT ITOTHYIO IPaBOCIIOCOOHOCTD, B APYITX -
OrpaHUYEHHYIO (Harpumep, B Utamun). ITpu 3ToM mpa-
BOBOE TOJIOKEHHE SMAHCHUTTUPOBAHHOTO HE TTOJTHOCTHIO
COBMAMIAET C ITPABOBBIM MMOJIOKEHUEM COBEPIIIEHHOIET -
HETo, TaK KaK B 3aKOHE UMeeTCsl pajl OTpaHUIEHUI B OT-
HOIIIEHHHN BO3MOXHOCTH 3MAaHCUITHPOBAHHOTO TIONPOCT-
,» K& K CaMOCTOSITEITBHOMY COBEPILIEHHIO CIIETOK.
. Tak, cornacao I'K ®panim (B UCCISIOBAHIIT HC-
noas3oBal 'K @paHImm mo cocToIHUIO Ha 24 MO
1994 roma. CMm.: Coiie cmul. Enllloms lialec. Part.
1994.), HecoBepIIIEHHOJIETHUI SMaHCUTTUPYETCS B pe-
3yJIBTATE 3aKITIOUEHNS OpauHoro corosa (cT. 476). Io-
MHMO YKa3aHHOTO 00CTOSITENBCTBA AOITYCKASTCSI SMaH-
CHITAIIMSI HE COCTOSIIMX B OpaKe HECOBEPIIIEHHOIETHHX,
MPH YCIIOBUH JOCTIDKEHUSI UMH 16 et (4. 1 ¢T. 477). B
TOCIeTHEM CITydae HeoOX0MuMo 0OpaTHTh BHUMaHUe
HAa psII IPUHITUIHATEHBIX MOMEHTOB peaii3alliid HHCTH-
TyTa SMaHCHITALIAH 0 PpaHITy3cKoMy TTpaBy. Bo-Tiep-
BBIX, MPOBO3IIAIIEHNE SMAHCUIIALIAN SIBTISIETCS] TIPEPO-
raTUBOM cyia. Bo-BTOPBIX, caM HeCOBEPIIIEHHOIETHUM
HE pacliojaraer BO3MOXHOCTBIO CaAMOCTOSITENBHO
TIPEBSIBIISITH UCK O TIPU3HAHUH €10 SMAHCUTTMPOBAHHBIM.
Takoe rpaBo MpeaoCcTaBIEeHO eT0 POAUTENSIM JIM00 Of1-
HOMY U3 HHX, a TAKXKe CTIelIMATEHOMY opraHy - Cemeii-
HOMY COBETY - B Te€X CTy4astx, KOTIa HECOBEpIIEHHO-
JeTHUM octaicsi 6e3 pomuTeneld, 0o, Korga Juiia,
OTeKaIIe HECOBEPIICHHOIETHETO, 110 HEOCMOTPH-
TeJIBHOCTH He TTPeIbsBISIIOT YKa3aHHbIH HUCK. B TpeTh-
HX, XOTSI ’MAaHCUITUPOBAHHBI HECOBEPITIEHHOICTHUN 1
CTaHOBHUTCSI TIO OOIIEMY- TIPABUITY ASSCIIOCOOHBIM KaK
JII0001 B3pOCIbIf TpakIaHWH, BCE-TAKH B CIIEITUATEHO
oroBopeHHBIX 'Kl ®paHIMu ciaydasix ero IpaBoBOe
MOJIOKEHUE OTAMYAETCS OT ITPABOBOTO TOJIOXKEHHS CO-
BEpIIIEHHONIETHUX. Peus uneT 0 HEBO3MOXHOCTH OBITh
KoMMepcaHTOM (cT.487), a Takke IpH BCTYIUICHUN B
Opak Wi oopMIIEHUH YCHIHOBIISHUS, SMAHCUTTMPOBAH-
HBI HECOBEPIIICHHONETHNI 00513aH COOTI0NATE PABU-
JIa, YCTAaHOBJIEHHBIE IS JINII, HE OCBOOOXKIEHHBIX U3~
TIOJT POMUTENTLCKOMH BacTh. CXOHbIE MpaBuiIa 00 3MaH-
cunarun coaepxat I' K McrmaHuy 1 HEKOTOPBIX APYTUX
crpaH. IIpaBaa, B HUX €cThb B 0COOeHHOCTH. CKaXeM,
I'K Mcnanuu npemxycMaTpruBacT BO3MOXHOCTb IMAaHCH-
TIAITAH 110 3asIBIEHUIO U CAMOTO HECOBEPIIIEHHOIETHE -
T0, B YaCTHOCTH, €CJIN JIUIIO, OCYIIECTBIISIIONIESS POI-
TEJTBLCKYIO BJIACTD, BCTYTIAET B HOBBIH Opak ¢ JIMIIOM, He
SIBJISTFOLLIMCSI pOJTUTENEM TAaHHOTO HECOBEPILIEHHOJIET -
Hero (c1.320 'K Ucnmanum). B cootBeTcTBUM CO CT. 323
I'KH B pe3yabpTaTe 3SMaHCHMNALIMN HECOBEPIIICHHOIET-
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HUI IpUpaBHUBACTCS B CTATYCE K COBSPIICHHOICTHE -
My, KOTOPHIH, Kak riacur ¢1.320 'KW1, obdnagaer ne-
€CIOCOOHOCTHIO B ITOTHOM 00BeMe. OHAKO CYIIIECTBY-
FOT MCKJTIOUSHUS 13 ATUX IIPABUII: 0 JOCTIDKCHUS CO-
BEPIIICHHOJICTHS YMAHCUITPOBAHHOE JIAIIO HE BIIpaBe
OpaThb JeHBIW B JOIT, 00peMEHSITh WJIN OTIYXIATH CBOES
HEIBIDKMOE UMYILIECTBO, TOPTOBEIE 3aBeeHNS, 0O0BEK-
THI 0CO0O0M IIEHHOCTH 03 pa3pelleHsI CBONX POINATE-
JIeli, a Ipy OTCYICTBHUM IIOCTICTHUX - 0e3 pa3penIeHus
cBoero moneuntend (4.1 ¢r. 323 TKH) (Beann NLA..
I'paxganckoe ¥ TOProBoe IpaBo KauTaATHCTIISCKIX
ctpaH. Moe. YHuB. 19921. C.42).

Cornacho cr. 390 I'K Uranum oneKyHCKHiA Cya MO-
JKeT BRIHECTH pellieHre 00 SMaHCUIIAIIAN UL, 10 XO-
JIaTaficTBY €T0 CaMOro, oleKyHa WM poaurteneii. Ecim
ONEKYHCKWI CYI JaJl pa3pelieHre YMaHCUITUPOBAHHO-
MY HECOBEPIIICHHOJICTHEMY HA 3aHSITHE TPYI0BOM HIH
HMHOH MpeApIHIMATETECKON JeITeIbHOCTEIO, OH MOJTY-
gaeT GoJiee MMPOKIE ITOTHOMOUHS: B COOTBETCTBIM CO
¢T. 106 -110 I'TVY, ecm 3aKOHHBIA OpeICTABUTENH JACT
HECOBEPIIICHHOIETHEMY pa3peHicHIIe Ha CAMOCTOSITEThb-
HOE 3aHSITHE KaKoi-I100 IpeaIIpUHIMATETECKOM Jes-
TEIBHOCTRIO, TO OH CUUTASTCS JeeCIIOCOOHBIM IS 3aK-
JIIOUEHMST CIASTIOK, CBA3AHHBIX C TAKOH IeITEIBHOCTRIO.
(I'paxgaHCKoe HTOPTOBOE IMPABO KANTATACTIYSCKIX
ctpad. M. 1966 - C.65). TakuMm oGpazoM, B MHpe Ta-
KOH MHCTHUTYT, KaK SMAHCHUIIAITISA, T. €. OOBSIBICHHES He-
COBEPINEHHOIETHETO JCECIIOCOOHBIM, M3BECTEH YXKe
JaBHO. B pasHBIX cTpaHaxX CYIIECTBYIOT pa3INYHBIS
YCIOBUS IPHOOPETEHIS IOTHOM IeecIoCOOHOCTI HeCo-
BEpIIICHHOICTHIMI.

DMaHCHUMALIKS HECOBEPIIIEHHOIESTHETO XOTSI U pac-
IIApSIET B 3HAYUTENBHON CTENeHU AeeclocOOHOCTh
cyOBeKTa, OHA He UMEET TeX XKe TOCeNCTBHI, 4To U
€CTeCTBEHHOE JIOCTIDKEHME copepIlieHHoeTHs. [TpaBo-
BOE€ MOJIOKEHNE SMAHCUITMPOBAHHOTO TIPHUOMKAETCS K
TPaBOBOMY TIOJIOKEHHUIO COBEPIIICHHOIETHETO, HO MO~
HOCTBIO C HUM He COBMaaeT, MOCKOIBKY 3aKOHOM YC-
TAHOBJIEH Psil OTPAHUYEHUH B OTHOIIIEHUH BO3MOXKHOC-
TH CAMOCTOSITEIEHOTO COBEPILIEHUS CAETOK SMAHCUITH-
POBaHHBIM TTOAPOCTKOM.

Yo Kacaercs gopeBomoionHoi Poccuu, To pycckoe
3aKOHOAATENBCTBO HE 3HAI0, 00JIee TOTO, [IMBIIUCTHI HE
omobpsm dpanirysckoro ombita. I'. @. IlepmeneBnya
CUHTAN, YTO 3TA CUCTEMA, KOT/Ia HECOBEPILIEIIIIOIETHHIA,
«©CITA YCTPAHUTh UCKITIOUUTETBHBIECTydal SMAHCHUTTAITAM,
YCTAHAB/IMBAEST PE3KUI MEPEXO OT MOTHON Hefleecioco0-
HOCTH K IOJTHOH fgecriocobHocTy. (I. M. IllepreHenmmy.
VueGHUK rpakaaHcKoro Ipaea. 1914r. C.70).

Pycckoe 3aK0HOAATENBCTBO HE 3HATIO SMAHCHIIAITNH,
HO B3aMeH TOTO OHO YCTAHABIMBATIO ITOCTENIEHHOE pac-
[IMpEHNE JeeCTIOCOOHOCTH.

Kenntr0a mm 3amyxecTBo 10 21 roma He nMeTa B
Poccyi HUKaKoro BIMSIHUS Ha JeeCIIOCOOHOCTD, TTIOI00-
HO ToMy Kak Bo ®paHInu, rie 3Ty ¢akTh CTaBsIT HECO-
BEPILIEHHOJIETHETO B IMOJIOXKEHHE 3MAHCUTTPOBAHHOTO
(I'.®. lllepireHeBNY. Y9eOHNK PYCCKOTO TpakIaHCKO-
ro mpapa. O6mad Jacte. 1914 1. C.69 - 73). Hempaa
CKa3aTh, 9TO MOHATUE «3MAHCUTIALSIY He OBITO M3BECT-
HO B 00HUX0/Ie pyccKoro si3bIKa. [1pr 3ToM, Kak IpaBH-
710, TEPMHUH «3MAHCUTIALAS YITOTPEOIISIICS IIPH YITOMH-
HaHWH O KEHIIMHAX, WX ITpaBax U cBoboIax.





