C.H. Xoepamosa

AKTYAJIBHBIE ITPOBJIEMbI
MEXKIYHAPO/ITHON YHUOHUKATTU
YJACTHOI'O ITPABA
KAK ITPABOTBOPUECKOTI'O ITPOITIECCA

CtpemsieHHE K JOCTHXCHIIO MEXKYHaPOAHOTO EANHOOOpa3Usi HOPM
MEX/yHapOIHOTO YAaCTHOTO IpaBa MpelCTaBisieT co0oi caMmyro [po-
IPECCHBHYIO LIEJb ABHXKCHHSA 33 COBEpPIICHCTBOBAHHE IPABOBBIX OCHOB
COTPY/IHUYECTBA PA3HOHAIMOHAIBHBIX CyOBEKTOB NpaBa. MMeHHO 1mo3-
TOMY TaK Ba)KHO BBISBHTBH CYIITHOCTh IpoLiecca YHU(DUKALUM, PACKPHITH
€e NMPaBOBYIO IIPUPOAY.

TepmuH «yHUGHUKAIMS» TPOUCXOTUT OT JNATHHCKHX CIOB «Unio»,
TPaKTYEMOro B IPHBEICHHBIX ONPEAECICHIAX KaK «EAMHBIN», 1 «facere» —
«menatby. CyIIeCTBYIOT pa3iIu4HbIe HOAXOIBI K TIOHUMAHUIO YHUDUKA-
(UM

mo yreepikaenuio O.H. Cagukora, «yHUQHUKALUA €CTh IPOLECC BHI-
paboTKu eauHbIX (YHU(MUIMPOBAHHAIX) IIPABOBBIX HOPM VIS CXOIHBIX
OTHOIICHHI, HE3aBUCHMO OT TOI0, B KaKHMX IPaBOBHIX (OpMax Takou
npoiiecc ocymecTBaserces» [3, ¢ 95];

JILA. JIynn rronarai, 4To Helbio YHHQUKAIIH ABIACTCS yCTPAHEHHE
B 00J1ACTH HEKOTOPHIX OTHOILECHMUIT pa3IMyui B MATEPUATBHOM IPaXKJaH-
CKOM 3aKOHOJ[ATEIbCTBE OTACHBHBIX CTPaH, & OCYIIECTBIAETCS OHA I10C-
PEACTBOM MEXKIyHapoIHOro porosopa [1, ¢.33];

B.I'. Epmosnaes u O.B. CuBakoB 0TMEYaIOT, YTO YHH(DUKALI TIpel-
HOJIAraeT CO3IaHUE MEXIYHApOIHBIX TOrOBOPOB, COTNIACHO KOTOPBIM
JOTOBApHBAIOIIHECS ToCcyapcTBa OepyT Ha cebs 00s3aTeNbCTBO NpH-
MCHSATE (OJIMHAKOBBIE TI0 COICPXKAHUIO HpaBHIA UL PEryIUPOBAHUA
IpaYKIAHCKO-IIPABOBBIX OTHOLIECHHMIL, TO €CTh TOCYAapcTBa OepyT Ha ceOs
003aTENLCTBA CO30aTh €AHHOE NMPaBOBOE HIPOCTPAHCTBO, 110 KpakHel
Mepe, B HEKOTOPBIX 00IacTAX TPpakKAaHCKO-IPaBOBOTO- PEryIHPOBAHUS
(2, ¢.102-105];

K. /ImatpueBa nenaeT ynmop Ha dTHMONOTHIO TEPMHHA «yHUH-
Kalis» KaK Ha «JelaTh ¢JUHBIMY» W OIpEeiseT 3TO SBICHHE KaK «CO-
TPYAHUYECTBO TOCYHAPCTB, HANPABICHHBIX HA CO3[aHUE, U3MEHEHUE
WM TPEKPAICHHE OMHAKOBEIX (€IMHOOOPA3HBIX, YHH(DUIMPOBAHHEIX)
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NpPaBOBBIX HOPM BO BHYTPCHHEM MpaBe ONPEICNEHHOI0 Kpyra rocy-
nmapcrBy [2, ¢.102-105].

[Monatne yHuHKAIMH HE CIELYEeT CBOIMTH TONBKO K BBIPAOOTKE
€MHOOOPA3HBIX HOPM, PACCUMTAHHBIX Ha CXOJHBIC OTHOMICHHA. DTO
IIPaBOTBOPYECKHH IPOLIECC, COAEPIKATENBHBIC Hadalla KOTOPOro GopMu-
PYIOTCS elie B CO3HAHHH CyOBEKTa MPaBOTBOPYECTBA KaK MOTPEOHOCTD
BHIPAGOTKH YHUGHIMPOBAHHEIX IPABOBIX MOJICEH IS PETYIHPOBAHHS
omnpeieneHHbIX 00necTBeHHEBIX oTHOmeHui. I". K. JIMuTpueBa 0T™ME4acT,
910 yHM(UKANUA ABISCTCA Pa3HOBHIHOCTBHIO IPABOTBOPYECKOFO IIPO-
mecea, TIaBHOH 0COOSHHOCTBIO KOTOPOTO ABJSIETCS TO, 9T0 OH IPOMCXO-
JIMT B JIBYX IPABOBBIX CHCTEMaX: B MEXyHApOJHOM INPAaBE M BO BHYT-
pEHHEM HPaBe TOCYAAPCTBA C NPHMEHEHUEM MEXIyHAPOJHO-IIPABOBBIX
U HANMOHANLHO-TTPABOBLIX (HOpM M MexaHH3MOB [2, ¢.:110].

Ha mannoM aTane MesKIyHApOIHOH YHU(DUKAIMY TIPaBa, B IIPOLECce
CO3/IaHHS MEX/(YHAPOIHO-IPABOBBIX AKTOB, COFIACHO TEOPHH, pa3pabo-
tannaoit I M. TyHKMHBIM, [IPOMCXOIUT COTTaCOBAHNE BONbL FOCYIApPCTB,
3aBEPUICHUEM KOTOPOTO U SBJIACTCSH BO3HHKHOBCHHE COOTBETCTBYIOMICH
HOPMEI, VIHBIMH CIIOBaMH, TOCYNapCTBa, ABILAIOIINECS BBIPASHUTEIAMH
BOJIb OTIPE/ICNICHHBIX COLMATBHBIX FPYII, CO3JAK0T ITyTEM COITIACOBAHHUS
9THX BOJIb IPU3HABACMbIC HMH 0043aTeNIbHBIC IPABUIA, PETYIHPYIOMNE
MEKIroCyIapCcTBeHHbIC OTHOMEHHUA [4, ¢. 75-76].

[MpuHATHE MEXIYHAPOAHOTO JOTOBOPA H, COOTBETCTBEHHO, MEXKY-
HAPOJHO-NPABOBBIX 00A3ATENLCTB TOCYAAPCTBAMY, & TAKKE NPHHATHC
MOJENHHOTO 3aK0HA MM aKTa peKOMEHIATENHpHOI0 XapakTepa B paMKax
MEKIYHAPOIHOM ‘OPTani3anyy, Ha 3aBEpIIalOT IPOLECC yHUPHKALMH.
HopMmel, comepakalmecs B aKtax, elie He yHH()UIHPOBAHHBIE, OHH JIMIIb
npenHasHavens! crath TakoseiMu. K. JIMuTpHeBa npeuiaraeT HCHoIb-
30BaTh I 0003HAUCHHUS TAKUX HOPM OIIPE/ICICHUE KYHUPHUIMPYIOLIHE
HopMby. OO0S3aHHOCTH TOCYIAPCTB-CYOBEKTOB IPAaBOTBOPYECTBA HA
CHEHYIOMEM 9TANE MEXIYHAPOTHOH YHU(DHKALMH COCTOHT B TOM, 4YTO-
OBl YCTAaHOBHTH B CBOEM HAI[MOHAILHOM 3aKOHOATEIHCTBE HOPMBI, «00-
paszely WIH «3TaJ0H)» KOTOPHIX IaH B MEKIyHAPOIHOM aKTe, U obecte-
9UBATH UX COOJIONEHHE BCEMH CyOBEeKTaMH BHYTPHIOCYAAPCTBEHHOIO
mpasa [2, c. 115].

Taxum 06pa3oM, crenyromas CTaaud MeXXIyHapOIHOTO IPaBOTBOP-
94eCKOro IpoIecca yHH(PpUKAHMHU CBA3aHA C BOCITPUATHEM MEX Iy HAPOIHO-
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NPaBOBEIX HOPM HAIMOHAIBHBEIM NIpaBoM. B pesyinbrate B HalMOHAIIb-
HOM ITpaBe PasHbIX TOCYJAPCTB HOABIAIOTCA YHUPHIIUPOBAHHEBIC HOPMBIL,
HOPMBI CXOJTHBIC B TOM WIM WHOH CTEIICHY II0 CBOEMY COIECP/KaHNUIO, UK
MOJHOCTBIO COBMAMAIONIKE B CiIydae YHHQOPMH3aUU. DOTH HOPMEI HMe-
10T CHY HAIMOHAJHHOTO 3aKOHA, BKIIOYAIOILYIO U COOTBETCTBYIOLIKE
HAMOHATBHO-IPABOBLIE MEPH! MX NPHHYIUTEIBHOTO HCIONHECHUI. B
TAKOM Ka4eCTBE 3TH HOPMBI IOPHIMUSCKH 0043aTeNbHbI I BCEX CYOH-
€KTOB HAIIMOHAJBHOTO IIpaBa KaK yYaCTHHKOB COOTBETCTBYIOLIMX -fIpa-
BOOTHOIIEHUH U U1 NPaBONPUMEHHUTENLHBIX OPTaHOB.

HonBossg wtor, yAUGQUKANHIO Kak IIPOLECC MEXIyHapOAHOIO ITpa-
BOTBOPYECTBA MOKHO Pa3AelMTh Ha CIEAYFOIIHE 3Tallbl: BO-IIEPBBIX,
[O3HAHKE COLMATBLHBIX (PaKTOpOB, POPMHUPOBAHUE MEKAYHAPOIHO-TIpA-
BOBOH MO3HULHHU TOCYXapCTB, U3MEPEHHE CyObeKTOB MEKIyHAPOJHOTO
1paBa BCTYIIHUTH B IIPaBOTBOPYECKUH IIPOLECC; BO-BTOPBIX, COTIIACOBA-
HHUE BOJb TOCYJApCTB B OTHOIIEGHUY COACPXKAHIS IPABHII NOBEACHUSL U
Iporiecc IMpU3HAHHA FOCYAapCTBAMH 3TOT0. JIpaBujia B Ka4€CTBE HAIMO-
HaIbHOM NIPaBOBOH HOPMEL.
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