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MHcTuTyT 6paka MOXHO Ha3BaTh KJIIOUEBHIM B HayKe ceMeiHOro mpasa. bpak
TeCHO CBSI3aH C IIOHSTHEM CeMbM M sBIseTcd ero ocHoBoii. B cr.1 Kogekca
Pecnyonukm benmapych o Opake U ceMbe OT 9 miong 1999 roma (mamee — KobC)
MPOBO3IJIAIlAeTCd, YTO CEMbsS HAaXOAUTCS IO 3alllMTOM TocyJapcTBa, a-TaKXKe UTO
peryjiupoBaHde CeMEHHBIX OTHOIICHUH OCYIIECTBISIETCd B COOTBETCTBUU C
MNPUHLIMUIIAMHA JOOPOBOJIBHOCTH Opa4yHOTO COI03a MYKUMHBI U XKCHINMUHBI M PaBEeHCTBa
IpaB CYIIPyroB B ceMbe[4].

B coBpeMeHHBIX YCIIOBUIX aKTUBHOM MUTrpallii MHOCTPAHHOM paboydeii CUJIHI,
Typu3Ma, HaliblBa O€XEHIEB M IepecelieHleB HabjlomaeTcs pocT 4yucia OpakoB,
3aKJII0YaeMbIX O€JIOPYCCKUMH rpaxgaHaMu ¢ MHocTpaHHaMu. C KaXIbIM TOAOM
pacTeT KOJUYECTBO «CMELIaHHBIX» OpPaKOB, MOJYYalOT IIMPOKOE pacHpOCTpaHEHHE
cllyya pa3HOro TIpaxIaHCTBa UWICHOB CEMbU, COOTBETCTBEHHO, HMEIOT MECTO
Opa4yHble OTHOIICHUSI C Yy4YacTHEM MHOCTpaHHOIO 3jieMeHTa. B gelcTByloleM
3aKOHOJATeJIbCTBE MHOTHUX CTPaH MHOCTPaHHBIMM IpaxkgaHaMU IIPU3HAIOTCS JInlla, He
SIBJISIIOLIMECS TpaxIaHAMM JaHHOTO ToCyAapCTBa U UMEIOIIME JOKa3aTeJIbCTBa CBOEM
MPUHAIJIEXXHOCTH K IpaXIaHCTBY APYFOFO rocygapcrsa. JlumamMum 6e3 rpaxaaHCTBa
MPU3HAIOTCY JIMIA, KOTOPhIE HE COCTOSIT B IpaKAaHCTBE JAaHHOTO rocyJaapcTBa M He
AMEIOT  J0Ka3aTeJIbCTB  CBOSHM () MIPUHAAJEXHOCTH K TpaXIaHCTBY APYroro
rocyaapcTBa.

3akoHomatenb Pecnyonnku bemapych B cr. 229 KobC ans ¢hopmsl, mmopsaka
3aKJIIOYEHMSI, YCIOBUM M. TIPEIBITCTBUM K OpaKy yCTaHaBJIMBaeT €IMHYIO (hOpMyy
MPUKPEIUICHUsI — 3aKOH FoCylapcTBa 3aKiodyeHus1 0pakal4]. Tem caMbIM Bce Opaku
Ha Tepputopuud bejapycu, BKiIo4yas OpakKud HallUMX TIpaxdaH ¢ ydacTHeM
MHOCTPAHIIEB K. JIMI Oe3 rpaXaaHCTBa, JODKHBI 3aKJII0YaThCS B COOTBETCTBHHU C
3aKoHoHaTenbCTBOM PecnyOinuku benapych. Mtak, K NomoOHBIM IIPaBOOTHOIIEHUSIM
B PecnyOomike benapych mpUMeHsIeTCsl KOJJIM3MOHHAs IpHBSI3Ka — 3aKOH MecTa
3akiodeHus Opaka (Lex loci celebrationis).

CoBpeMeHHas1 CIpaBOYHasl JHUTepaTrypa ompeaeasieT OpakK KaK «HCTOPHYECKH
OOYCIIOBJICHHYIO, CAaHKLIMOHHUPOBAHHYIDO M PEIryJIupyeMylo oOOIIeCTBOM (OopMy
OTHOIICHUI MeXAYy KCHIMMHOM M MYXUMHOM, yCTaHABJIMBAIOIIYl0 MX IIpaBa u
0043aHHOCTH 110 OTHOLLIEHUIO APYT K Apyry. [IpaBoBoe perynupoBaHue Opaka Bieyer
YCTAHOBJICHHE OCOOBIX MPAaBOBBIX OTHOIICHUI MEXIy CYNpyraMmu, a 3aTeM — MeXIy
CyNpyramMu U JeThbMU U IPYTUMU YJieHaMU ceMbu» |1, c. 116].

H.C. IllepctHeBa, cchilasCh Ha OpeBHEHINWIT CBOO PYCCKHUX JIETOIIMCEN,
VIBEPXKIAeT, UTO <«CJOBO <«OpaK» CUMTAJIOCh IPOU3BOAHBLIM OT <«OpaTh», <«Oepy».

199



Hayunbie ctpemnenns — 2013

CnoBo «CyIIpyXeCcTBO» yIOTPeOISIJIOCh B KayecTBe CHHOHKWMA CJIoBa <«Opak» H
MIPOUCXOJUT OT CIOBAa «CYOpPYr» (YIPSDKKa)».

B wactHOCcTH, M.B. AHTOKOJIbCKasl CUYWTAET, UTO «COIJIAIIEHWE O 3aKJIIOYEeHUU
Opaka Mo MpaBOBOW MpPHUPOjJie HE OTJIMYAETCS OT I'paXJIaHCKOro moroBopa. B Toit
YacTHU, B KaKOW OHO peryJupyeTcd IIpaBOM M IIOPOXHAET IIPaBOBBIEC IOCIEACTBUS,
OHO SIBJIsIETCS JoroBopomM» [ 1, c.114].

B coorBerctBUM C 3akoHomaTesbcTBOM Pecnyoymkm bemapych MyxXdnmHa |
JKEHIMHA ITOJIB3YIOTCSI paBHBIMM IIpaBaMM B OTHOIIIEHWH BCTYILICHMS B Opak. B cBoto
ouepenb crathsl 12 KobC Pecnybimmku benapych onpenensier Opak  Kak
JTOOPOBOJIBHBIN COI03 MYKUYMHBI M KEHIIWHBI, KOTOPBINA 3aKJII0YAeTCd B IOPSIKE, HA
VCHOBHMSIX U C COOMIOJCHUEM TpeOOBaHWI, OMNpeENeNeHHbIX 3aKOHOM, HaIlpaBieH Ha
CO3JaHME CeMbM W TIOPOXIAET IJIsI CTOPOH B3aMMHBIE IIpaBa M OOSI3AHHOCTHU.
[TosTOMY HE BCSIKWI COIO3 MYKUYMHBI M KEHIIUHBI IPU3HAETCS OPAKOM,-a JIMIIb TOT,
KOTOPBIM TMOJYYWJI TOCYJapCTBEHHO€ MpH3HAaHMEe B (opMe ‘ToCyTapCTBEHHOM
perucrpalii €ro 3aKJIYeHUS B OpraHax, PErMCTPUPYIONIMX ‘aKThl TPaxkKIaHCKOTO
cocTosiHuA | 4].

0. C. Hodde pazmenser perucrpalivio Opaka W YEJIOBHUSI €TO 3aKJIIOUEHMS,
MEXIY KOTOPBIMU <«HMEETCS OIIPEIeIeHHOE COOTHOIUEHWE MO WX IOPUINYECKOM
3HaUMMOCTH» [2, c. 207]. YdeHBIli yKasbIBaeT, YTO €CAHW aKT TOCYJAapCTBEHHOM
perucTpali COCTOSJICS, TO OIpele/IeHHbIe IIPaBOBbIe IMOCJICACTBUSI BO3HMKAIOT, a
HapylleHHe JII000ro W3 YCJIOBHM 3aKIIOUECHUS . Opaka SIBJISIETCS OCHOBAaHMEM JIJISI
NpU3HAHWUSI TaKOTro OpakKa HeAeWCTBUTENbHHBIM. [IpM OTCyrcTBMM perucrpalii HET
Opaka, HeT M TeX MPaBOBBIX ITOCIEACTBUM , KOTOPbIe UM MopoxaatoTcs |2, ¢. 208].

OpruanueckimMy KpuTepUsIMU JISICTBUTEIBHOCTH OpaKa SIBJISIFOTCSI  YCJIOBMSI
ero 3akjapodeHus1. MHorma TeopeTWKM IIpaBa IOAPA3IS/ISIIOT YCIOBMS 3aKJIIOYEHUS
Opaka Ha MOJOXWTENbHBIE W OTpULIaTelIbHbIE. 1lom MepBBHIMM ITOHMMAKOTCS TaKHe
00CTOSTEJIbCTBA, HaJMYMe KOTOPBIX HEOOXOAMMO I 3aKJIIoueHus Opaka.
OTrpuuaTeIbHBIMMA ~ CUMTAIOTCI  HAOO0OpPOT  OTCYTCTBYIOIIME 00CTOSITEJIBCTBA,
MO3BOJISIIONINE TAKOH OpaK 3aperucTpUpPOBAaTh.

Takum 00pa3zom, AjIsk TOro 4YToObl OpaK CUMTAJICI ACUCTBUTENBHBIM, JOKHBI
OBITh COOMIOAEHBI YCIOBHS 3aKJIIOUYEHHUsI OpakKa, KOTOpPbIe YE€TKO 3aKpeIlIeHbl HBIHE
JEeUCTBYIOIIMM CEeMEMHBIM 3aKOHOAaTeJIbcTBOM benapycn.

Tak, cr.) 17 KobC Pecnybmmkmu bemapych 4€TKO Ha3bIBA€T 3THU YCIOBU:
HaJIn4Me B3aMMHOTO JOOPOBOJILHOTO COIVIACHSI MYXYWHBI W K€HIIMWHBI 3aKJIIOUYUTh
Opak, HOCTHXKEHHWEe MMH OpadyHOro BO3pacTa, a TakKXKe OTCYTCTBHE MPEMNSITCTBUA K
3aKMI0UCHUIO Opaka. <«/loOpast BoJysl» XKeJalIIMX BCTYINUTH B OpaK BBIpAaXXaeTcs
TPYK]IbL: IEPBBIN pa3 — IIPH I104a4e 3asIBJICHUSI, BTOPOM pa3 — B MOMEHT PErMCTpaliuiu
Opaka mpH OTBeTe Ha Borpoc padoTHHKa 3AI'Ca 00 00OIHOM KeJIaHHMM CO31aTh
CeMblO; TPEeTUM pa3 — IMPHU POCIMCHU BCTYIIAIOIIMX B OpakK B KHUIe 3aIllMCU aKTOB
IrpaXXJIaHCKOIo COCTOSIHMA. TeM He MeHee, B MPaKTUKe W HayKe CEMEWHOTO IMpaBa
bemapycn B3amMHOCTP M JOOpPOBOJILHOCTH TNOHHMMAaeTCSI KaK  «OTCYTCTBHE
NPUHYXIeHNS (YIrpo3, HaCWIMS KaK (PHU3N4eCcKOoro, Tak U IMICUXUYECKOIO He TOJIBKO CO
CTOPOHHI JIML, BCTYHAIIINX B OpakK, HO U CO CTOPOHBI JAPYIMX JHUII)» U KaK TO, YTO
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«XeJlaHWE CTaTh MYXKeM W XXE€HOM HOJDKHO MCXOAUTh HEMOCPEACTBEHHO OT JKeHMXa U
HEBECTEI».

HeiHe peiicTByrolee cemeliHoe 3aKoHomaTenbcTBO Pecriyonvku besmapych B
BOIIpOCE OpayHOIro BO3pacTa YCTaHABIWBAeT €ro B 18 jeT W I MYXYMH, W IS
KEHINWH. bpauyHbIli BO3pacT MOJKEH OBITh JOCTUTHYT HAa MOMEHT PerucTpalvuu
o6paka. Craresa 18 KobC Pecnybmukm beapych Takke perjlaMeHTHPYET BOIIPOCHI
CHIXKEHHMS OpadyHOro Bo3pacra. Tak, Ipu poXIEHWM COBMECTHOIO pebeHKa WM IIpU
HaJIW4YMM CIIPaBKM O IIOCTAHOBKE Ha y4eT 10 OepeMEeHHOCTH, a TakXke B Clydae
OOBSIBJICHUSI HECOBEPIIEHHOJIETHETO MOMHOCTBIO JEECIOCOOHBIM (3MAaHCHUIIALIUS) U
NpyA COXpaHEHMH JPYTUX YCJIOBUM, TOCYIAapCTBEHHBIA OpraH, PErdcTpUpPYIOLINIA
aKThI TPAXIAHCKOIO COCTOSIHUSI, MOXET CHU3UTh OpauHbIii BO3pacT, HO He Oojiee YeM
Ha Tpu roga. Tem cambiM, B Pecriyonuke beapych BO3BMOXHO CHMXKEHUE OpPauyHOIO
Bo3pacTa g0 15 mer.

Yro KacaeTcs cOOCTBEHHO MPEIITCTBUI K 3aKI04eHUIO Opaka;To cT. 19 KobC
Pecnyonuku bemapych He gomycKaeT 3akJIlOUeHME Opaka: MeXay JIMIaMu, M3
KOTOPBIX XOTS OBl OJHO YyX€ COCTOUT B APYIOM Opake, 3aperMCTPUPOBAHHOM B
YCTAHOBJICHHOM TIOPSIIKE; MEXIY POACTBEHHHKAMM IO -IIPSIMOM BOCXOMSIIEeH H
HUCXOMAIIEH JIMHUKW, MEXIY IIOJJHOPOAHBIMM W HEIIOJHOPOAHBIMUA OpaThbsIMU U
ceCTpaMH;, MeXIy YCBIHOBUTEIISIMA M YCHIHOBJICHHBIMM, MEXIy JWIAMW, U3
KOTOPBIX XOTS ObI OJHO IPU3HAHO CYAOM HeleeCHOCOOHBIM.

MTak, Hame rocymapcTBO IIpM3HAeT 'MOHOTaMHBIM COI03 KCHIIWHBI U
MYX4WHBI. MCTOpHYeCKH CHOXWMIOCH TaK y. BOCTOYHBIX CHAaBSH, YTO XKEHINWHA W
MYXXYMHAa OJTHOBPEMEHHO COCTOMIT JIMIIb B-OAHOM Opake. [IoBTOpHO 3aKjII0UnThH Opak
NpHY XKU3HU 000MX HBIHENTHUX CYIPYTrOB,BO3MOXHO JIMIIb IIOCJIe PaCTOPXXEeHMS OpakKa
B YCTAHOBJICHHOM 3aKOHOM Iopsiake. [Ipym 3TOM COKpBITHE JIMIIOM, BCTYHAIOIINUM B
Opak, OOCTOSITENBLCTB, IPEMSITCTBYIONINX €ro 3aKJIUYEHWIO, SIBJISIETCS OCHOBAaHUEM
JUTSI TIPU3HAHUS OpaKa HeleHCTBUTEILHBIM.

B cootBetcTBUU co cT.’' 16 KobC Pecnyonuku benapych 3akiaoueHue Gpaka
MIPOMCXOJUT B COIVIaCOBaHHBIE CTOPOHAMH CPOKHW, HO HE paHee 4eM 4epe3 TpU JHS
rocje II0Ja4v XeJAIINMUA BCTYNUTHL B OpakK 3asBIE€HUSI, a B HCKIIIOUWUTEIbHBIX
clydasx, Opak MOXET OBITh 3aKJIIOUYEH O WCTEUCHMS TPEXAHEBHOIO CPOKa, B TOM
yucjie B AeHb oopameHus B opran 3AI'Ca. T'ocymapcTBeHHast perucrpanms Opaka B
benapycn odopmirsieTcd CcOBEpIIEHHMEM COOTBETCTBYIOIIEH aKTOBOM 3amycyd  Ha
OCHOBaHUM -KoTopoH, corinacHo cT. 201 KobC Pecnybnnku benapychk BbLzaeTcs
CBHUIETEILCTBO O 3aKJIIOYeHUHU Opaka [4].

B benapycu perucrpupyrorcss Opakyd MeXIy OT€UeCTBEHHBIMHU T'paXIaHaMU U
WHOCTpaHLIAMM W [JIsI pa3pellieHHs] TaKUX BOIPOCOB BBEAECHLI HOPMEI CTaTbu 229
Konekca Pecniyonmuku benapyck o Opake um ceMbe. B 4JacTHocTHM, 3Ta craThd
OIlpeleNIsieT, 4YTO Hallle 3aKOHOAATeJIbCTBO He yCTaHAaBJIMBAaeT 3arpera s
BCTYIUIEHUS O€JIOPYCCKMX IpaxigaH B OpaK ¢ MHOCTPAHHBIMU TpakKgaHAMHW U JIMIIAMU
06e3 TrpaxmaHCTBa, a TaKXe He MNpeayCcMaTpHMBAaeT HEOOXOAWMOCTH MOJYYEHUS
COOTBETCTBYIOILIEr0 pa3pellieHWs Ha Takoil Opak. Perucrpamuss Opaka rpaxiaH
Pecnyonvku benmapych ¢ ”HOCTpaHHBIMY TpaXIaHAMM WX JULIaMU 0€3 rpaXaaHCcTBa
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npomusBoaurcd B opraHax 3AI'Ca 1o MecTy XMTeJbCTBa OJHOIO W3 BCTYMNMBIIWX B
Opak WiIH UX poamuTenei|4].

MHocTpaHHBIN rpaXaaHWH WIK JALIO O€3 TPaXIaHCTBa IIPeIbIBIISECT B OpTraHbl
3AI'Ca HOKYMEHT, YAOCTOBEPSIOIINIA JWYHOCTb, BBIIAHHBIA KOMIIETEHTHBIMU
OopraHaMM M 3aperMCTPUpPOBaHHBIA B opraHax BHyTpeHHuMX nena. Opran 3AICa,
NPUHSBIINN 3asBJIEHUE, 00s13aH 03HAKOMMTD JIMII, BCTYIIAIOIIMX B OpaK, ¢ YCIOBUSIMM
A TOPSIAKOM perucTpalydy Opaka, pas3bsICHUTh OyayIIUM CyIpyraM IMpaBa H
00S13aHHOCTHU, a TaKXe YIOCTOBEPUTHCA B TOM, YTO B3TH JIMIA OCBEIOMJIEHBI O
COCTOSIHMM 3J0pOBbSI M CEMEWHOM MOJOXEHMU ApYyr apyra. MHOCTpaHHBIA
rpaXJIaHUH M JIMIO 0€3 IpaXIaHCTBa (3a MCKIIOUYEHWEM WHOCTPAHHBIX TPpaXdaH W
JmL, 6€3 rpaXaaHCTBa, KOTOPHIM IIPeJOCTaBJIeH CcTaTyc OeXeHlla WIM YOeXwIla B
Pecnybmmke  bemapych) 00s13aH  HOpeabsiBUTH  JOKYMEHT 00 _ OQTCYTCTBUU
3aperuCTPUPOBAHHOIO OpaKa C APYTMM JULIOM, BBIIAHHBIA KOMIIETEHTHBIM OpraHoM
roCyIapCTBa MOCTOSIHHOTO IIPOXWBAaHMS WHOCTPAHHOIO IpaXJIaHWHa WA JIMIa 0e3
rpaxkmaHcTBa (CpOK J[eiCTBMSI JAaHHOTO JOOKYyMeHTa — 6 MecslieB); JOKYMEHT,
MOATBEPK AW MpeKpalleHWe Mpeablaylero opaka, BbIIaHHBIA KOMIIETEHTHBIM
OpraHoM TOCYHapCTBa, Ha TEPPUTOPUM KOTOPOM Opak ObLI MpeKpalleH, — B Clydae
npekpaimieHuss Opaka. He mpegycMoTpeHHBIE O0eIOpPYCCKHMM 3aKOHOAATEIbCTBOM
3aIlpeThl K BCTYIUICHHMIO B OpaK, YCTaHOBJIEHHbIC 3aKOHOAATEILCTBOM MHOCTPAHHOTO
rocygapcTBa, He MOIYT OBITb OCHOBaHHWE K ~OTKa3y B perucrpaliu Opaka B
Pecnybimmke benapychk (HarmpuMep, 3aIIpeThl peJAUMTUO3HOTO Xapakrepa) |4, cT. 229].

TakuMm ob6pa3oM, MO cTaTUCTUYECKUM JaHHBIM oTaena 3AI'C MoruiaeBcKoro
TOPMCITIOJIKOMA BBIIAHO CBUIETENILCTB O perrdcrpanuu 6paka B 2007 rogy — 3788, u3
HuXx ¢ nHoctpanuamu — 207; B 2008 roay — 3241, n3 HUX ¢ UHOCTpaHLaMH — 199; B
2009 rony — 3178, n3 HuUX ¢ nHOocTpaHuaMu — 197; u 3a 2010 rox — 3230, U3 HUX ¢
nHocTpaHuaMu — 178 m 3a 2011 'tom — 3230, U3 HUX ¢ UHOCTpaHUIAMU — 219. MEI
MOXEM HaOM0AaTh 3a MOCIAeIHWE MATh JIET TMPUOIAU3UTEIIBHO OJMHAKOBOE
KOJIMYECTBO OpakoB O€JIOPYCCKMX TIpaxaaH (OOJIBIIMHCTBO 3TO  KEHIIMWUHBI) C
WHOCTpaHHBIMHA TpaxigaHamu. Kpome BbIXomleB u3 EBponbl U AMepHKH,
OelopyccKHe KeHIIMHBI “CBSI3BIBAIOT CBOKO CyAbOy C TIpaxXgaHaMu AdraHucTaHa,
BreTtHama, Benecysnsl, Kurasi, Kopeu, Hurepum mn npyrux crpan. Ham rpaxmanuH,
BCTYNAKOIIMIA B OpaK ¢ MHOCTPAHLEM, HOJKEH 3apaHee 3HaTh, UTO HE MCKJIIOUYEHO,
Opak  JeMCTBUTENBHBIA MO  HalleMy  3aKOHY, MOXeT OBbITh  IIpM3HaH
HeIeCTBUTEbHBIM MO HAllMOHAJILHOMY 3aKOHY CYIIpyra-WHOCTpPaHIlAa, YTO MOXET
MPUBECTH 'K CYIIECTBEHHOMY YIIEMJICHUIO MHTEPECOB Halllero rpaxmaHWHA IMPU €To
HaXOXJICHWMW B CTpaHe CyOpyra-wmHOCTpaHIIa. B TakuWX cUTyalusiX, ecid MOpu
3aKJII0UCHNN Opaka He OyaeT yY4TeHO 3aKOHOIATENbCTBO CTPaHbI T'PpaKIaHCTBA JIMIIA,
BCTYIIAIOIIETo B Opak, Takoii Opak, MpHU3HaHHBIA B OJHOM TrocydapcTBe, He Oyaer
MpU3HAaH B IPYTOM, CTaHET «XpPOMAOIINM» OpaKOM.

Jlumepamyphoie ucmouHuKu:

I. AHTOKOJIbcKag, M.B. CemeiiHoe nipaBo : yueOHUK / M.B. AHTOKOJIbCKaSI.
— M. : IOpucts, 2002. — 366 c.

2. Hodde, O.C. CoBeTcKoe rpaxaaHCKOe MpaBo : Kypc JJeKuui : B 34./0.C.
HNodpe. — J1. : U3a-Bo Jlenunrp. yH-ta, 1965. — U. 3 [1paBooTHOIIIeHUSI, CBSI3aHHEIE C

202



HaydHbie ctpemneHus — 2013

MpOAyKTaMM TBOpUYecKoil AessTeabHOCTH. CeMeiiHoe nmpaBo. HacencrBeHHOE TpaBo.
— 348 c.

3. Koporkesnu, M.II. O6 0COOEHHOCTSIX 3aK/IIOUCHMS W MpeKpalleHUs
Opaka ¢ MHOCTpaHHBIMHM TpaxiJaHaMWd W JuULaMu 0e3 TpaxigaHcTBa B PecnyOiuke
benapycy/ M.I1. Koporkesnu// BecHik Kanct. Cyna Pacn. benapych. — 2007. — Ne 4.
— C. 87-95.

4. O Opake u ceMbe Kojekc Pecnybnuku benapyce, 09 wurons 1999 r., Ne
278-3 : B pen. 3akoHa Pecn. bemapycey or 15.10.2012 r. // Koncynbsranr Ilnroc :
benapycs. Texnomorusa 3000 [DaexkrpoHHBI pecypc| / OO0 «lOpCnekrp», Hai.
HeHTp npaBoBori nHGopM. Pecn. bemapyck. — MuHnck, 2013.

203





