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HEOQENCTBUTE/IbHOW

"paxxgaHCKMIA kKogeke Pecny6nnku benapycb He COAEPXMT NpaBo-
BbIX HOPM 06 OTMEHe NpPU HaAU4MKU JOCTaTOYHLIX OCHOBaHWUMA
3MaHcMnauum HecoBepPLUEHHONIETHErO WX O NPU3HAHUW (hakTa
amaHcunauum HefeiMcTBUTENbHBIM. B CBA3W € 3TUM B.MTepaType
CYLLIECTBYIOT pa3/inyHble TOYKM 3PEHUSA MO MOBOLY MOCHeAYOLLEero
orpaHuMyeHuns 4eecrnocobHOCTU 3MaHCUMNUPOBAHHORO NnLa.

OfHM YYeHble CYATAIOT, YTO (PaKT IMaHCUNaLMm MOXHO OT-
MEHWTb B CyeOHOM NOpsAKe, eciv HeCOBEPLUEHHONETHWIA 310yNOo-
TPe6NAET CIMPTHLIMW HANUTKaMK, NCUXOTPOMNHbLIMU BeLLecTBamMu,
HepasyMHO pacxofyeT CBOH 3apaboTHyH naty. Mo 3ToMy noBogy
JI. LLIapoiiko nNuLWeT, YTO «... PELEHNe Cyda opraHa oneku n no-
neunTesibcTBa 06 3MaHCMNALUM HECOBEPLUEHHONIETHEN0 MOXET
6bITb OTMEHEHO B cyfe6HOM nopsigke. C 3asaBneHMeM 06 OTMeHe
amaHcunauuy MoryT 06paTUTLCA POAUTENN, YCBIHOBUTENN, Mone-
YuUTENN, aTaKkXKe OpraH oOneKu 1 norneumTenscTea. [pu aTom 3as8-
NeHue NoAaeTcs B.cyl, BbIHECLUWIA peLleHne, 1Moo B Cya no MecTy
HaxOX/JeHUA OpraHa onekn 1 NonevnTesibCTBa, NPUHSABLLErO pe-
LeHue 06 aMaHcmnauymu. Mpy HanMuMm 4OCTaTOUHbIX OCHOBaHWIA,
B 4aCTHOCTM, ecnu MNOAPOCTOK 3/10yNOTPedNseT UAn HepasyMHO
pacnopsxaeTcsi CBOMM 3apabOTKOM W T. f., CyZ BNpaBe BbIHECTM
peLieHne 06 0TMeHe aMaHcunayum»1

[pyrve yyeHble BbICKa3blBatOTCA B MO/b3Y TOrO, YTO 3MaH-
cunauuio BoobLle 0TMEHNTb Henb3si. Hanpumep, P. b. Xadm3osa
MULLET: «.. B C/ly4yae OTMEHbl 3MaHCUMNauuu CTaBUTCA MOL CO-
MHEHMVE opuanyecKas cuna CoBepLUEHHbIX 3MaHCUMMPOBAHHbLIM
IOPUANYECKUX AEACTBUIA, YTO MOXET MMETb 3HAUUTENbHbIE MPaBO-
Bble nocnefcTBuA. OTMEHa aMaHCMNaLUy HECOBEPLLIEHHOMETHEro
HEBO3MOXHa fiaXkKe B CNny4yae HeMpaBOMEPHOro BbIHECEHUS Cyae6-
HOro peLleHuns».2
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Ha naim B3rign, npeacTapisieTcs 0oiee yoenuTeIbHOH TOUKa
3pPeHUS YICHBIX, KOTOPbIe CUUTAIOT, 9YTO (paKT SMAaHCUIAIINN OT-
MEHHTH HEB35, 2 MOXKHO TOJIBKO IIPU3HATH €€ HeIeCTBUTEIBHOM.
ITo sToMy moBony bykinrHa C. B. MHIIET: «. .. SMAHCUITALIHAS JOJLK-
Ha OBITh 0€CIIOBOPOTHEIM aKTOM, 1 €€ OTMEHA He MpEeACTaBIIeTCS
BO3MOXHOUN (MOXET UMETh MECTO JIMIIE MpU3HAHIE HEIEHCTBH -
TeJIbHBIM OOBSIBIIEHUE JTULA TOTHOCTBIO IEECITOCOGHEIM)».

C HaIei ToYKd 3peHus, Ha IpakTuke (akT OTMEHBI SMaH-
CUNAllMK He JOKEeH MMETh MECTO, OJJHAKO HeJIb3d HCKIIYaTh
BO3MOXHOCTH HapVyIIeHHUS 3aKOHONATEIbCTBA, W MOATOMY He-
00X0OAMMO 3aKpelHUTh HOPMBEI O NPpHU3HAHUK 3MaHCHOAIUH
HeOelcTBUTEABHOU.

Takoli BEIBOJ 000CHOBAH CASOYIOIIUM 00pa3oM.

1. OrMeHa SMaHCUNALINU B CBSI3U C IIpeKpalllcHueM TpYIoBOM
JeITEeIBHOCTH U 3aHITHUS NpeIMpUHUMATEIBCTBOM OYICT SBISThCS
HapyIleHneM KOHCTUTYIMOHHEBIX IIpaB rpaxmgaHuHa. CraTea 41
KoHcTuTynmy rapadnTapyeT HIpaBo Ha Tpyl, BEIOOp TIpodeccun,
pola 3aHITHHA W paGOThl B COOTBETCTBHH C MPH3BAHHUEM, CIIO-
cobHoCTIMH, oOpa3oBaHeM, MpodecCHOHATRHOM ITOATOTOBKOM
M C YIETOM OOIIEeCTBEHHBIX MOTpeOHOCTEH. Y KaxX-

* Bykwuna C. B. Dvan-
cunayus:  npobremol
u nepcnexkmusul. C. 55.

JIOTO YEJIOBEKA €CTh 3Ta BOZMOXHOCTE.COBepIiath T¢  HA MPAKTUKE ®AKT OTMEHbI

WIA WHEIE NeACTBUS, a BOCIOJIB30BAaThCS €0 - 3T0 IMAHCUMALWUWU HE AONXKEH

MpaBo, a He 00sa3aHHOCTE. [1pranHaMu ipekpartiennss WMETb MECTO, OAHAKO HEJb-

TPYAOBBIX OTHOINEHHUI WIM HpeaIpUHIMATENBCKON 39 UCKJTIOYATb BO3SMOXXHOCTH

JMeATeIBHOCTH MOTYT OBITh pa3IWdHBIe 06CTOATENb- HAPYIWEHWUA 3AKOHOAATENb-

CTBa: TIpU3HAHNE MHANBAIYATHHOTO MpeapuHuMaresiT CTBA, U NO3TOMY HEOBXO-

3KOHOMHUYECKU HECOCTOSITENEHBIM (0aHKPOTOM), TSDKe- AWMO SAKPENWUTb HOPMbI

nast GoNe3Hb HecoBepllleHHoNeTHeTo U Ap. [Tostomy O MPU3HAHUU 3MAHCUNALNK

OTMEHA SMaHCHUIIAITIH 10 3TUM OOCTOsITeIbCTBaM Gyner HELEACTBUTEJNIbHOM

SBJISTHCS HApYIIIEHNEM 3aKOHOIATSILCTRA.
B-¢cBa3u ¢ atum Iloarpyina B. B. mwmiter, 9to «... 3aKoHOAA-
TE€IBCTBOM HE MpeaycMOTpeHA BO3MOXHOCTh OTMEHBI WU JIHIIIE -
HIS YMAHCUIIAINH, TI03TOMY SMaHCUITNPOBAHHBIN HECOBEPIICHHO-
JISTHHI COXpaHSIET IeeCIIOCOOHOCTD B ITOJIHOM 00beMe He3aBIUCHMO
OT TOTO, YTO OH JI0 JOCTHXKEHHUI 18 JIeT IpeKpaTUT TPyHoBBIE
OTHOIIEHHS WIN NpeAIIPUHAMATENECKYIO AeTeTbHOCTE>.!
2. TIlpu BEIHECEHUH pellleHnsd 00 MaHCUMNALIMKA OPTaH OIEKH
U MIONESYNTENBCTRA JIN0O CYII BCECTOPOHHE pacCMAaTpHUBAIOT MaTe-
pHanbl Aeida, U3ydalT 00CTOSITeIbCTBA, KOTOPhIe MO OBl MO-
BJIMSTH Ha IPUHUMAEMOE PeIlIeHNe, 1 IIPUXOIAT K BEIBOAY O TOM,
YTO MOAPOCTOK JOCTUT TpeOyeMOoHl IOpUIMUYECKON 3peIOCTH,, KOTIA
OH CITOCOOEH CAMOCTOITEIIBFHO 3aKTI0UATh Pa3IMYHOTO POjIa COSIIKH
¥ OTBEYaTh II0 CBOUM 00g3aTe/IbCTBaM. I1oaToMy IIpencTaBiseTcs
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He0OOCHOBAHHBIM pellieHNe cyJa 00 OTMEHe SMAHCUTTAITM «ITpH
HATWYUA JOCTATOUYHBIX OCHOBAHUIA» .
3. Ilprobperasa MOTHYKO TPaXXIaHCKYIO AeeCOCOOHOCTh, He-
COBEpIIICHHOJIETHHE YPaBHUBAIOTCS B MpaBax M 00SI3aHHOCTSIX
C COBEpIICHHOJIETHUMHU TpaxaaHaMH B OOJACTU TpaxKIaHCKUX
MpaBOOTHOIIEHUI. W naxe eciv SMaHCUITMPOBAHHBIN HECOBEP-
IIEHHOJIETHUI SIBHO HEpa3yMHO pacriopspKaeTcsl ToTy9eHHBIMA
JIEHEXKHBIMU CPEICTBAMM (HATIPUMED, TPATUT X Ha a3apTHBIE UTPhI
B Ka3WHO U T. I1.), TO M B 3TOM CJTy4ae HeJb3s OTMEHSITh SMaHCHITA-
uto. K sMaHCUITMpPOBaHHBIM HECOBEPILIEHHOIETHAM

CTIEITUATTBGHOM TIPOITEAYPEI OT- JoJDKHA IpuMeHIThes cTarhd 30 TIC 06 orpanmdenyin
MEHEI PEIIIEHAY OF BMAHCHIIA- AeeCIIOCOOHOCTU TpaXaaH, IpeaycMaTpUBaIOIIas,

1 CYIIECTBOBATDL

HE JTOJEX- 4TO TpaXXIaHWH, CTaBSILHIN CBOK CEMBIO B-TSIKEIIOE

HO. JIPYTOE JIEJIO-TIPU3HAHHWE MaTepUaIbHOE ITOJOXEHHE BCIISACTBHE. 3OYIIOTPe-
BMAHCHUIIAITAY, ITPOU3BEIEH- OJ1eHHS CIIMPTHHIMI HAITMTKAME I ‘HAPKOTUIECKUME
HOI1 OPTAHAMM OIIEKM M IIO- BellieCTBAMU, MOXET ObITh OTpaHMYeH B AEeCIiocod-
INEYUTEILCTBA WIH CYJIOM, HOCIH B cyaeGHOM TOpSIAKeE I10, TPeOOBaHUIO 3alHTe-

HETEACTBUTEIRHON

138

PECOBAHHBIX JIMII.

Orcroma ceayer, YTo CrielaabHON ITPOLSAYPhl OTMEHEL pe-
IIEHNs 00 3MAHCHIIALIAN CYILIECTBOBATE HE TOJIKHO.

Hpyroe aemno - Npy3HaHWE SMAHCUTIALIAN, IIPOU3BEASHHOI Op-
TaHAMM OITEKH U TTOTIEYNTEILCTBA WIH CYIOM, HEEeHCTBUTEIEHOI.
OCHOBaHWSIMH TSI 3TOTO, 10 HAILleMy MHEHWIO, MOTYT OBITh:

1) HapyllleHHe YCTAaHOBIEHHBIX 3aKOHOIATETECTBOM MaTepHaTh-
HBIX U IIPOLIECCYATBHBIX YCIIOBUIA 00 OOBSIBIIEHUM HECOBEPILICHHO-
JIETHETO TOJHOCTHIO JeeCITOCOOHBIM;

2) BBIIBICHME HEM3BECTHEIX paHee OOCTOSTEIBCTB X3HU He-
COBEPILICHHONETHETO, KOTOPEIe MOIIN Ol IOBIIMSTh Ha pellicHIe
OpraHa OIeK! 1 MOIEYNTENBCTRA JIMOO0 Cyha MpH OOBSIRICHIN He-
COBEPILICHHOIETHETO ITOTHOCTRIO I€ECTIOCOOHBIM;

3) mpemocTaBIeHMe HOIIOXHBIX WM (PUMKTUBHBIX JOKYMEHTOB,
TIOJTOXXEHHBIX .B OCHOBY PeLleHIS 00 OOBSIBICHUN SMaHCUIIALIAA
HECOBEPIICHHOJIETHETO.

CormacHo IlepBOMY OCHOBAHMIO, SMAHCHUTIALINSI MOXKET OBITh
Mpr3HAHA HEeNEHCTBUTEIEHOM, eCIi: 1) MO He JOCTUIIO IIeCT-
HaaIIATWIETHETO BO3pacTa; 2) He UMeeT 3aKOHHOTO MCTOYHMKA
JIOXOMOB; 3) He JOCTUIIO ICUXOJIOTYECKOM 3pesIocTH; 4) HeT co-
ITacHsI CAMOTO HECOBEPILIEHHOJIETHETO Ha 3SMAHCHIIALINIO; 5) opra-
HaMU OITeKU U TTOMEUNTEITECTRA PELLieHIE BEIHECEHO 03 COmTacks
POIUTENICH, YCHBIHOBUTEIIEN WM TIOTICUMTEIISL.

B ¢Bs131 ¢ 3T1M, MOXKHO TIPHUBECTH ITPUMEP W3 peaTbHOM IpaK-
THUKH OPTaHOB OITEKU 1 TTOTICUNTETECTBA.
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B 2001 200y peutenuem ucnoanumenvHozo komumema aomu-
Hucmpauuu Okmsadpovckozo pailona 2. Mozuneea Hecogepuie HHO-
aemussn K. (16.1em) 6oiaa npusnana smancunuposannoii} Bza- ° Pewenue Aomunu-
.. cmpayuu Oxmabpvcko-

AGACHUU HECOEEPUICHHONCIMHAS NPOCUAA NPUSHAMb €€ ROTHOCIBIO 46 1 yjionq 2. Mocuiesa
deecnocobHoll, mak Kak oHa umena 0ous U eeaa camocmosmenvroii 3a 2001e. -Ne10-39%om
o6pas ucusnu. K 3as164eHUI0 RPUAA2AAUCH cAedYIouUe QOKYMEHMbL: 550Kmﬂ6p 7 2001 20-
1) ceudemenvcmeo o cmepmu omua; 2) Konus ceudemeavcmed

0 podicOeHUU HecoesepuleHHoAemHell, 3) Konus ceudemenbcmed

0 pooxcdenuu peoenka; 4) zasesenue mamepu 00 00ss6/1eHUL ee
douepu nROAHOCMBIO JeecnOCOOHOI (IMAHCURUPOGAHHOIL).

Ilpu uccaedosanuu JdokymeHmos u onpoca Memoducmoe

1O OXpaHe demcmed, Komopuie 20MosUAU NPOEKM peteHUs no OaH-
HOMY deny, MHOH 0biA0 YCIMAHOBAEHO, YO MAMb HeCO8epUleHHOAe M -
Hell K. Obi1a nuena pooumensbcKkux npaeg U cmpadana XxpoHuHecKum
aaxoeoauzmom. Ilo mecmy sicumenvcmea epaxcoanka K. xapak-
Mepuz08aIAct MOALKO ¢ OMPUUAMEAbHOU CHOPOHLL: COCMOsLA

Ha yuweme 6 H/IH, 3noynompebdasia cnupmusimu Hanumkamu. Heco-
geputeHHonemHss K. Obina omuucaena uz npoghmexyuuiuuia 3a'He--
noceutaemocms. Bochumanuem u codepycarnuem ceoeil dovepu (1,5
Mecsiya), Komopyio poduia eéHe Opaxa, He 3anumaracs. Pebenok Ha-
X00UACH 8 AHMUCAHUMAPHBIX Ycaosusnx. Umeemcs akm 06 ussamuu
pebeHKa u HanpaeaeHUU e2o 8 60abHUYY. it mozo, umobdol pewiumao
danvHeluyro cyosy epyoHo20 pebeHKa (dams eMy 603MONCHOCHb
ObIMb YCHIHOGACHHBIM), Memoducmamu OblLI0 RPUHAMO peuieHue:
HecosepuleHHOAemHIo K. oMancunupogams, a 3amem aUMUmMs ee
podumensvckux npas. (Basmom dxce 200y 66110 eblHECeHO pelteHile
cyda o auteRUY pooumenbCKux-npas Hecoeepiernnosemueil K. ).

ITo naHHOMY eIy MMEIOTCST CIeIYIoNINe HApYIIIEHHS] 3aKOHa!

1) MaTh HecoBepllieHHoJeTHeH K. ObUTa JHIlIeHA POAUTENBECKHX
MpaB, a, CJISI0BaTe/IbHO, €€ CoTIacie Ha YMaHCHUTIALIMIO HE JOJDKHO
OBLITO YUHUTHIBATECSI; 2 ) TaK KaK OTEIl yMep, TO pellieHre 00 3MaHCH-
MaIyu JoKeH ObUT IPUHUMATH CYI, a He ApYroi opraH; 3) abco-
JIFOTHO He OBUIO.YITEHO coT/Iache caMoii HecoBepIlieHHoNeTHel K.,
TaK Kak HHUITMATUBA, B JAaHHOM cJyJae, UCXOAWIA OT JODKHOCT-
HBIX JIUTT; 4) 3asB/IeHre 00 3MaHCUTTAITUH ObUTO HAITMCAHO HA UMS
HayaabHHKa OKTs10pbckoro POB/ r. Morunesa, a pelieHHe
00 3MaHCUTIAIIUU TpUHUMaeT AIMUHUCTpaus OKTIOPhCKOTO
paiioHa r. MorwieBa, XOTsI HU OTUH U3 3TUX OpraHOB He MpaBo-
MOYEH IIPUHUMATh pellieHHe 00 SMaHCHTTIAITNHT; 5) He ObUTM YUTEHBI
HHU LIeJId, HU YCJIOBUSI SMAHCHUTIALINH.

B 3ToM ciiyyae oueBWAHBI HApYIIeHUS 3aKOHOIATEIbCTBA,

W 3aHHTEepeCcOBAHHBIE TUIIA MOTJTH OBl 0OPATUTRCSI B CYII C 3asiBJie-

HHUEM O TTPU3HAHUH 3MAHCUTIAIIMHN HENEHCTBUTEIBHOA.
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BropeIM ocHOBaHHEM A1 IPpU3HAHUS SMAaHCHUIIAITAN HEexe-

CTBUTEIBHOM, Ha HAIIl B3ITIAI, MOXET OBITh 00HAPOTOBAHIE HEN3-

BECTHHX paHee OOCTOSTEIBCTB XKM3HM HECOBEPIICHHOIETHETO,

KOTOpPHE MOITIA OB M3MEHUTH pelIeHIe OpTaHa ONeKU U IIOIeYH -

TEILCTBA MO0 cyaa 00 OOBIBICHUM TAKOTO JIHIIA IIOTHOCTRIO Iee-

CIOCOOHBIM. DTH OOCTOSITEIBCTBA JOKHBE OBUIM BO3HHUKHYTh

IO TIPUHATHA pemeHnsa o6 sMadcunanuy. K HIM Mo-

OCHOBAHMEM npns ITPU3HA- ryT OTHOCHTECS TIO0BIE JKU3HEHHEIE CUTYAIlNN, KOTO-

HHU DPMAHCUIIAIIUU HEJEW- pBle XapaKTepU30BaldHd OB HOAPOCTKAa KakK JHUIIO,

CTBUTEJILHON, HA HAIII B3I, HE CIIOCOOHOE OCO3HABATH CBOM IIOCTYIIKM M PYKOBO-

MOXET BHTH OBHAPOJOBA- [IWTh CBOUMM IMOBEACHUEM: paHee COBEpIIeHHOE IIpe-

HUE HEMU3BECTHEIX PAHEE OB- CTYIUIEHHE, OTUYHCICHHE M3 YIeOHOro 3aBEIeHUS

CIOATEILCIB xu3Hu HECO-  3a IPOryiabl, IBIHCTBO; JeUSCHHE B MCUXUATPUISCKOMN

BEPHIEHHOJETHEI'O, KOTOPLIE OOJLHHIIE, COCTOSHHE Ha yIETe B HAPKOJIOIMISCKOM

Moriau BE U3MEHWUTH PEIIEHUE guciaHcepe W T. 4. OHU JOJDKHBI, YCTaHABINBATHCS
OPT'AHA OIIEKH U ITOIIEYUTEIIL- B KaXIOM KOHKPETHOM Ciaydae.

CIBA JTUBO CYIA OB OFBABIIE- TpeTbM OCHOBaHHMEM, KaK-HaM MNpPeICTaBISCTCS,
HUH TAKOT'O JIUIIA TOTHOCTBIO MOXET OBITh MpeAoCTaBIeHNE HOMIOXHBIX WU (UKTHB-
JEECIIOCOBHBIM HBIX JOKYMEHTOB. BMecTe ¢ 3asBieHEM 00 3MaHCHUTIA-

[N HECOBEPIICHHOISTHIHN TIPSIBSIBIISICT U pa3THIHEIC
JOKYMEHTH (B TOM YHCJIe: KOIMIO TPYTOBOM KHIDKKH, arTecTar o0
06pazoBaHNN, XapaKTePUCTUKH ¢ MecTa paboTHl, Y4eOH 1 T.1I. ), KO-
TOPBIe MOTYT CITYXKHUTE OTPEISTITIOMIM (haKTOPOM PN BEIHEC SHIH
pemeHns COOTBETCTBYIOIMMMI OpTaHAMM 06 SMAHCHITAITHH.

K coxaneHmio, Helb3sl OTPHUIIATE TOTO (haKTa, UYTO MOAPOCTOK
MOXeT «KYMUTh» WIN MOTASIATb caM TOT WIW WHOM HYXHBIMN
JOKYMEHT.

PazmiyaioT momioxXHble 1 GUKTUBHBIE TOKYMEHTHI. {loda01c-
Hotl/ TOKYMEHT - (aTbIIMBHI TOKYMEHT, WU3TOTOBICHHHIM ¢ CO-
OIrOICHIEM YCTaHOBISHHON (GOpMBI MM HOXTUHHBIN TOKYMEHT
C YaCTMYHO M3MEHEHHBIMU PeKBU3UTAMU. DukmueHoili - N3TOTOB-
JICHHBIN 10 06pasiiaM MOTJINHHBIX TOKYMEHTOB, TOIIEIKA.

Ecam y mpeacTaBUTeIs] OpraHOB ONEKH U MOMEYNUTEThCTBA
WY CyTa BO3HUKAIOT COMHEHHS B MOMIMHHOCTH TOKYMEHTOB,
OHH MOTYT CAeNaTh 3aIllpoC B COOTBETCTBYIONIYIO HHCTAHIIHIO.
be3ycnoBHBEIM T0KA3aTeTLCTBOM HOMIOKHOCTH WIN GUKTUBHOCTH
JOKYMEHTA IBIIeTCd 3aKII0UeHUe SKCIepTa.

Bo Bcex ciaydagx oOHapyXeHUS OOGCTOSITENBCTB, KOTOpPHIS
MOTYT CAVKHUTh OCHOBAHUSIMH I MPU3HAHHWS 3MaHCHUITAITHN
HeACWCTBUTETLHOM, pellieHne BOMpoca JOKHO OBITH OTHECEHO
K KOMITSTEHITUN CyAa, BHE 3aBUCHMOCTH OT TOTO, KAKOM OpTraH 00b-
SIBJISIT HECOBEPIISHHOISTHETO TTOTHOCTEIO JeeCIIOCOOHBIM - OpTaH
OTeKH U TIOICUYNTEIBCTBA HITH CYI.
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IIpaBo Hamopady B CyJl UCKA O IMPU3HAHUHN SMAHCHUIIAIIMHI
HEICWCTBUTEIIBHOM JO/DKHBI MMETh CaM HECOBEPIICHHONCTHUMA,
3aKOHHEBIC IPEACTABUTEIN, OPTaHbl OIMEKW W IIOICUUTEILCTRA,
MPOKYPOp M Apyrue 3auHTepeCOBAHHBIC JUIA, IIpaBa KOTOPHIX
HapyIIeHEB pellieHrueM 00 SMAHCHUIIAIMK (HAIIPUMEP, KPeaUTOPEL
BSMAHCUIIMPOBAHHOTO).

B nemsax emmHo00pa3Ho MpaKTUKK ITpruMeHeHsT HopM I pak-
JIAHCKOTO KOEKCa, ICHOCTU M €IMHCTBA IOMXOIOB IIpeyIaracTcs
pHectu B I'K oTaensHyIo cTarsio.

Cratbs 26’ HenelicTBUTe/IbHOCTL 3MAHCUNIALIMM
1. DOmMaHcunamus NPU3HAETCS HEAEHCTBUTENbHOM NMpPU HA-

PYIIEHHM YCJIOBHUIA, YCTAHOBJIEHHBIX CTATbe 26 HACTOS-

mero Konekea, a TAKKe NPH BbISBJICHHA HEU3BECTHBIX

paHee O0OCTOATENBCTB KU3HH HeCOBEPIIEHHONETHEro,

KOTOpbI€ MOIJIH ObI IOBJIMSATH HA PellieHre OPraHa oreKu

H NONEYHTENIECTBA MO0 CyIA NPH 00bABJICHMH HECOBEP-

IIEHHOJIETHETO MOJTHOCTHIO /IEeCTIOCOOHBIM, 2 TAKIKE MPH

NMPeIOCTABICHUHA MOMIOKHBIX WIH (PMKTUBHBIX OKY-

MEHTOB TOJIOZKEHHBIX B OCHOBY PellleHHs 00 00bSIBJICHHH

3MAHCUNIAIIMUA HECOBEPIIEHHOIETHETO.

2. Tlpu3HaHue SMAHCHIIAIIMUA HEAEHCTBUTEILHOM MPOU3BO-
JIATCA B CYI€OHOM MOPSIIKE.

3. HMcK o npu3HAHMH SMAHCHUNALMH HeAelCTBUTEIbHOM
MOZKET OBbITh MPETBABIEH CAMUM HEeCOBEPIIIEHHOJIETHUM,
€ro pPOAUTEJISIMH, YCHIHOBUTEISIMM WJIM MOMEYHUTETIEM,
OpPraHoM ONEKH U NONEYUTENLCTBA, IPOKYPOPOM, A TAKKE
JPYTYIMH 3aUHTEPECOBAHHBIMU JIMLIAMH, MPABA KOTOPbIX
HAPYIIEHBI PellieHueM 00 SMAHCHTIALIAN.

C HaIIei TOUKA 3peHus, €CIM IIPU PACCMOTPEHUH JIgJIa CYIOM
OyIeT yeTaHOBIEHO HAIM4IKe OOCTOSITEIECTB, CBUIETEITLCTBYIOIINX
0 TOM, 4TO SMAHCHUIIALIMS HECOBEPIIICHHOIETHETO JIMIIa ObLIa ITPO-
M3BelicHA 0e3 HAIMIuUS JOCTATOYHBIX OCHOBAHMIA, ¢ HAPYIIEHUEM
3aKOHOAATEITLCTBA JTMOO B pe3y/IBIaTe MPOTUBONPABHLIX IeHCTBIIA
HECOBEPILIEHHOJICTHETO, CY[ MOXET IPUHAThH PeIlieHre O IpH-
3HAHUY SMAHCUTIAIIMK HeAEHCTBUTEIEHOM ¢ MOMEHTA BBIIECCHMS
pelieHns 00 OOBSBICHUM HECOBEPIICHHOICTHETO IIOJHOCTBIO
JieecIocoOHBIM. IMEHHO C 3TOr0 MOMEHTA IIPOM3OIUIN Hapy-
IICHHUS 3aKOHHBIX IIPaB M MHTEPECOB KAaK CAMOTO HEeCOBEpIICH-
HOJIETHETO, TaK M TPETHUX JHII. DTO CBI3aHO ¢ YIaCTHEM HeECo-
BEPIIIEHHOICTHETO B TPAXIAHCKOM 00OPOTe M 3aKMOYCHUEM WM
pazmmuHOoro pofa caeioK. C LeNblo COXpaHEeHUS YCTOMIMBOCTU
TPaKIAHCKOTO 000poTa, IO HAIlleMy MHEHHIO, HeOOXOOUMO pe-
IIIXTH BOITPOC O TOCIISACTBUSIX TeX 00SI3aTeIILCTB, KOTOPBIE UMEIN
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MeCTO, KOIa HeCOBEePIIeHHOICTHII ObLT SMaHcHurMpoBaH. [Ipes-
CTARJISIETCS], YTO BCIO OTBETCTBEHHOCTD 10 HUM JOJIKEeH HECTH caM
HECOBEPILICHHOICTHIIA.

* B 3TOM CBSI3U ClIeAyeT CoIMTacuThes ¢ MHeHMeM C. B. bykim-
HOM, KOTOpas CYMTAET, UTO «... HeIleAecoodpa3HO CTABUTh MO CO-
MHEHME IOPHANYECKYIO CITY COBEPIIIEHHBIX SMAHCUITMPOBAHHBIM
JIALIOM AeHCTBUA.... Takum o6pa3oM, Bce COBEpILICHHBIE (XOTSI
M HEUCIIOMHEHHBIE) HeCOBEPIIIEHHOIETHIM CAEIKH B IIEPUOJ IIpe-
ObIBAHMS €TO SMAHCUITMPOBAHHBIM OYIyT COXPAaHSITH CBOIO CHITY.
Takoe monmoxkeHue UMeeT HEMATOBAKHOE 3HAYCHUE TS KPSIUTO=
OB JIMIIA M IMEHHO B IIE/ISIX OXPaHBI MX MHTEPECOB JOIKHO OBITh
3aKpeIUIeHO B 3aKOHE».”

B s10i1 ¢Bs131 1IeecooOpazHo B I'K 3aKpelmTh cTaThio

Cratbsa 26° IlocnencTBUS NPU3HAHUS SMAHCHIIALMSA
HEAEUCTBUTEJIBHOMN
1. DMaHCHIIALMSA NPU3HACTCSA HeAEHCTBUTEIbHOI ¢ MOMEHTa

BbIHECEHHUS PEelieHUs OPraHoM ONEKH W MONeYMTe/Nb-

CTBA JIM0O BCTYILICHHUSI B 3aKOHHYIO CIJTY PellieHUs Cy/ia

00 SMAHCHIIALIMM HECOBEPIIIEHHOJIETHETO.
¢. IIpu3HaHue 3MAHCHNAIMM HENCHCTBUTEIHLHOI HE OCBO-

00KIaeT HECOBEPIICHHOJIETHETO OT 00S13aTe/ILCTB, MPH-

00peTeHHBbIX UM MJIM BO3HHMKIIHMX JIJIsi HETO B MOMEHT

JENCTBUSA IMAHCUTIALIMM.

Kak Ham mpenacraBiasieTcs, IUIIO, B OTHOIIEHUHA KOTOPOIO
BBIHECEHO JIAHHOE PeILIcHIe, TIPHOoOpeTaeT MPEsKHII IPaKIaHCKO-
TPABOBOM CTATyC HeCOBepIICHHOIETHETO. M B OTHOIIIGHUH HETO
JOJDKHA TIPAMEHSIThCSI cTaThsl 25 'K o meecriocoOHOCTH Heco-
BepILICHHOJICTHIX B Bo3pacTe oT 14 go 18 JeT.

Ecnu B sroT nieproa, 10 IpU3HAHMS SMAHCUTIALII Helek-
CTBUTEIBHOM, ObUIa MPOM3BEACHA PerUCTpalids HeCOBEePILICH-
HOJNETHETO B KAYeCTBS MHAMBHIYAILHOIO MpPeAIpUHHUMATENI;
TIOCTAHOBKA HA YYeT HYXIAIOMIETOCH B VIYUIIICHUN KITHAITHBIX
YCJIOBUIL M T. /1., TO Cy/, B 3TOM XK€ IPOU3BOACTBE JO/DKEH B CBOEM
PpellieHM OTMEHMTD JAHHBIE aKTHI B CBSI3U C IIPU3HAHMEM SMAaH-
CHUITALINA HedeCTBUTENbHON. B TeueHMe necaTy MHel co IHY
BCTYIUIEHMS. B CHTY pellleHrsI Cyfa O IIPU3HAHNI SMAHCHIIALIAN
HeICHCTBUTEILHOM Cyl JOJDKeH HAIIPABUTh KOIMIO PEICHUS
B COOTBETCTBYIOIINIT OpraH.

CreflyeT 3aKOHOIATEIBEHO PELLMTH 1 BOIIPOC O IIPABOBKIX I10-
CIIEACTBUSIX IPHU3HAHMS SMAHCUTIALIN HEIeCTBUTEILHOIN, 0ObSB-
JIEHHOM HA OCHOBAHWH TTOMJIOXKHBIX WIN (PMKTUBHBIX TOKYMEHTOB.
Kaxk Ham nipeacranpimsiercsi, B JAHHOM CTydae MMeeT MEeCTO Hald-
YyKe BUHBI POOUTE/ICH, YCHIHOBUTENESH WIH IOIICUMTENS, KOTOpast
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MOKET BbIpaXaThCsl B CIeyIolIeM: 1) poauTenu, YChIHOBUTETH

U TIOTIEYUTENTb 3HATH O TIPeIOCTARIEHUN HECOBEPILIEHHOIETHUM

TOJIOKHBIX WM (PUKTUBHBIX JOKYMEHTOB M CITOCOOCTBOBATH

TPOTUBOITPABHOMY TTOBEAECHUIO HECOBEPILIEHHOIETHETO; 2) HE 3Ha-
JIA, HO JOJKHBI ObUTH 3HATh 00 WX HATUYWK B CHITY BBITIOTHEHMS

CBOMX 00S3aHHOCTEN IO BOCIIUTAHUIO peOeHKA.

JlaHHBI BBIBOA, BBITEKAET M3 MPOLIEAYPhl SMaHCUIIALINH,
OTHUM M3 YCJIOBMIA KOTOPOH SIBISIETCS] TMCbMEHHOE COTJIacue
poauTeNeld, YChIHOBUTENEH WITH TTOTIEYUTENST Ha OOBSIBIEHNE HECO-
BepIIIEHHOJIETHETO MOJTHOCTHIO IeeCTIOCOOHBIM. B maHHOM cityvae
JIOTUMHO OBUTO OBI BOJTOXWUTEH HA HUX TOTIOMHUTEIEHYIO (CyOCH-
JUAPHYIO) OTBETCTBEHHOCTH TTO 00s13aTeThcTBAM HECOBEPILIEHHO-
JIETHETO B CJlyvae TPU3HAHMS SMAHCUTIALIMN HeAeHCTBUTENBHOMN
Ha OCHOBAHWY MOMJIOXHBIX WA (PUKTUBHBIX JOKYMEHTOB, €CITU
TaKoe coracke MM ObUTO JaHO, KaK 5TO MPeLyCMOTPEHO B IMyH-
kte 3 crateu 25 T'K, commacHo KOTOpoil HeCOBEPILIEHHOIETHUIA
B BO3pacTe OT YeThIPHAALIATH JO BOCEMHAIIIATH JIET HECET CaMo-
CTOSITEITBHYIO MMYIIIECTBEHHYIO OTBETCTBEHHOCTH HO CIEIKaM,
COBEPILICHHBIM C COITIACHS POIUTENEl, YCHIHOBUTEIEH WU TTOTTe-
YUTesl, a CyOCUIUAPHYIO OTBETCTBEHHOCTh HECET JIUIIO, TABIIIee
MMCBMEHHOE COITIACKE Ha COBEPILIEHHUE COOTBETCTBYIOILIEN CISITKH.
OTBeTCTBEHHOCTH 3a Bpel, MPUIMHEHHBIN TAKUM HECOBEpILICH-
HOJIETHUM, €T0 3aKOHHBIE TIPECTABUTENN HECYT B COOTBETCTBUN
co crarbeit 943 T'K. B Helf ykazaHo, YTO HECOBEPIIIEHHOIETHUIA
B BO3pacTe OT YeThIPHAMIATH JO BOCEMHAIIIATH JET CaMOCTOSI-
TeJTbHO HeCeT OTBETCTBEHHOCTh 3a IPUUMHEHHBIHN Bpe/ Ha 00IIMX
OCHOBaHWMsIX. B ciTydae; kKorma y HecoBepILieHHOJIETHETO HET I0X0-
JTOB WJIM MHOTO UMYIIIECTBA, TOCTATOYHBIX Is1 BO3MEILIEHNST Bpe/a,
BpeI JOJKEH ObITh BO3MEIIEH TIOTHOCTBIO MWW B HEAOCTAIOIIEHA
YACTH €TO POAUTEIISIMA, YCHIHOBUTENISIMUA WJTH TTOTIEYUTEIIEM, €CITA
OHM He JOKAKYT, YTO Bpe/l BOBHUK HE IO UX BUHE.

PemenuieM atoit mipobneMel ObU10 OB 3aKperrieHre B I'K
B.cTaTbe 26° OTIEIBHON HOPMBI CIEAYIOLIETO COMePKAHMS:
«ITpy NPU3HAHMM SMAHCHNIAIIMHA HECOBEPIICHHOJIETHETO He-
JEeNCTBUTEJILHOM BCJICACTBUE NPEAOCTABICHMS OPraHy OIeKu
Y MONEYMTETHCTBA MOVIOKHBIX WK (PUKTUBHBIX JIOKYMEHTOB,
poMTeM, YChIHOBUTEIM WIH MOTIEYUTEb, IABIIUE COTIACHUE
HA SMAHCHNAIMIO, HECYT CYOCHIUAPHYIO0 OTBETCTBEHHOCTH
Mo 0053aTeJILCTBAM 3MAHCHITAPOBAHHOTO. »

TBKMM 06pazoM, MOXKHO C/IeJIaTh CJIGAYIOIINE BHIBOIBL.

1. DMaHcuUmalys CIYXWT WHTepecaM He TOJBKO KOHKPETHOM
JIMYHOCTH, HO U, B KOHEUHOM CueTe, TocyJapcTBa M oOlIecTBa.
[ToaToMy 3akoHOmATENIO HE CIEAyeT OTpaHWIMBATHCS JIMIIb
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3aKpeTUTeHNEM JTAHHOTO WHCTUTYTa B 3aK0oHe. Heobxoaumo To-
CTOSTHHO COBEpIIIEHCTBOBATE COOTBETCTBYIOIIYID HOPMATHBHYIO
TIPaBOBYIO 0a3y ¢ yYeTOM €BpOIEHCKAX W MAPOBBIX CTAHIAPTOB
3AITUTHI TIPAB YeJIOBEKA W, B YACTHOCTH, SMAHCUTTMPOBAHHBIX He-
COBEPIIIEHHONIETHUX TPaXIaH. YUWTHIBAI TO, YTO OBUIO CKa3aHO
BhIIIIe, a Takke Tpebopanug KoHcruryiym 06 3 dheKTBHOCTH
3AIWATHI TIPaB TPAKIAH W B IENSIX YCTpaHeHUs O00O3HAYEHHBIX
BBIIIIE TIPOOJIEM TTPABOBOTO PETYIMPOBAHUS, HEOOXOAMMO 3a-
KOHONATENBHO 3aKPEAThL HOPMBI O TIPU3HAHWUN SMAHCHTTAIIAN
HeeCTBUTEILHOI.
2. Kak cBUmeTehcTBYET MPaKThKAa OPTAHOB OTEKW W TIOTIEUH-
TeJTLCTBA, TIPUMUHAMM TTPU3HAHWS SMAHCUTIAIINA HeACCTBUTEb-
HOIT ABRJSIFOTCS HAPYITIEHWST MATEPUAITEHBIX YCITOBUI, YCTAHORIEH-
HbIX craTheil 26 I'K: obHapomoBaHWe HEM3BECTHBIX paHee
OOCTOSTENBECTB JKWU3HW HECOBEPIIIEHHOIETHETO, KOTOPhIE MOIITH ObI
WBMEHUTH PEIlcHUE OpTaHa OTeKH W TTONEYHUTENBCTRA MO0 Cyia
00 OOBSBIICHUN HECOBEPIIEHHONETHETO TIOIHOCTHIO

HEOBXOJIUMO 3AKPEIIATE MO-  AgeCIIOCOOHBIM, WIM IPea0CTaBIeHNe TTOMIOXHBIX
JIOXEHWE 0 CAMOCTOSTEILHON 1y (bMKTUBHEBIX IOKYMEHTOB. PazpeliieHiio JaHHOro
M MOJTHOM OTBETCIBEHHOCTH Bompoca CIyXuIo. Obl BKToueHNe B I'K HOBOIT crarbu
HECOBEPIHIEHHOJIETHUX 110 <«HeaeicIBUTEIFHOCTh SMAaHCUTIALINIAY, YCTAHABIM-
CBOMM OBSIBATEIILCIBAM B IIE- BamoIlel 0CHOBAaHWA W MPOLEAYpY IPA3HAHUA SMaH-
PAOM SMAHCHUIIAITMH, A TAKKE CHITAITUN HEAeHCTBUTENBHOI,

BO3JIOKUTH

JIOTTOJIHUTE/ILHYIO HpaBOBBIe TIOCJICACTBIYS TTIPUSHAHMS SMaHCHTIAITNIA

(CYBCHUITUAPHYIO) OTBETCTBEH-,. ' HeAeICTBUTEIEHOM MOIYT OBITh OTpakKeHbI B HOBOM
HOCTh HA POJIUTEINIEN, VCBI:  cTathe «[Ipu3HaHue sMaHCHIIALIN HeAeHCTBUTEIb-
HOBUTHEIEN win ITOIEYUTEII HOM», 3aKpeIUISIONIe MOMEHT IPU3HAHNS SMAHCH-
B CJIVUAE IIPEJIOCTABJIEHMS mali HEASHCTBUTENHHON CO THA OOBIBIECHUS JIMLIA
MOMJTOXHBIX WA GUKITVBHLIX MOJTHOCTBIO AeecriocoOHbIM. C 1IeNIblo 00eCIieYeHUs

JOKVMEHTOB
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MHTEPECOB KOHTPAreHTOB B CIEIKAX C 3MaHCUIIMPO-

BaHHBIM HECOBEPILIEHHOJIETHUM HEOOXOMMMO 3aKpe-
TTUATH TTOJTOKEHKE O CAMOCTOSITENTEHOM 1 TTOTHOM OTBETCTBEHHOCTH
HECOBEPILIEHHOIETHMX IO CBOMM 0OSI3aTeTbCTBAM B TTEPHO, SMaH-
CUITALIAN, a TAKXKe BOIJTOXUTH JOMOIHUTEIRHYIO (CYOCHINAPHYIO)
OTBETCTBEHHOCTh Ha pOAUTEIIEeH, YCHIHOBUTE S M TIOTICUMTETST
B Cllyyae TMpeaocTaRIeHNs TTOMIOXHBIX WA (PUKTUBHBIX JOKY-
MeHTOB. 3akperrieHre B I'K momoGHoro poma HOpMBI IIPHU3BAHO
CTaTh BAXKHOM rapaHThel obecrieyeHrs UCTIOTHEHMS 00s13aTelThCTB
Trepe/] TPEThUMMU JIWLIAMM, BO3HUKIIIMX BO BpeMsI SMaHCUTIAITUA
HECOBEPILIEHHOJIETHUX. »
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