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VJIK 347.157.3 (476) (043.3)
T.l. TPAMBAYEBA

OTMEHA PELLUEHNA OB OBbABJIIEHNNA
HECOBEPLLEHHOJETHEIO MOJIHOCTbHO
AEECMNOCOBHbIM (SMAHCWUMALIWN)
N EE MNMPABOBbIE MNMOCNEAOCTBUSA

Bonpoc o6 ormene penieHug 06 9MAHCHIAIHN HECOBEDUICHHOIETHETO WIH PU3HAHNS J1AH-
HOTO (paKTa HeJeHCTBUTEJIbHBIM B HAYYHOH JINTeparype SBJSeTCS AUCKYCCHOHHBIM. B 1O Xe
BpEMI OTMEHA 9MAHCHIAIMA ByJieT HPOTHBOPEUNTD 3aKOHOJATENBCTRY, 4 TAKKEe KOHCTHTYI[HOH-
HbIM [IPABAM U CBOBOJAM I'DAKAAHUHA. A JI9 IPH3HAHUS SMAHCHIIAIIHN HEACHCTBUTEIBHOH yiKe
celfyac Ha NPaKTHKE CYIECTBYET JOCTATOYHOE KOJIHYECTBO MPEAITOCHIAOK. K HUM MOXKHO OTHECTH
HApYHIEHHS MATEDHAJIBHBIX YCJIOBHH, ycTaHOBJEHHBIX cTatbeli 26 T'K; o6Hapogosanye HenspecT-
HBIX paHee 06CTOATEJBCTE KU3HH HECOBEPIIEHHOIETHETO, KOTOPBIE\ MOIJIH Obl H3MEHHUTD pelle-
HHe OpraHa OHeKH H IIONeYUTEAbCTBA b0 cyia 06 06bABICHIN, HECOBEPHIEHHOAETHETO IIOJIHO-
CTBIO Ie€CIIOCOGHBIM HJIH ITPEAOCTABICHHE MOJJIOKHBIX WAH (PHKRTHBHBIX JOKYMEHTOB.

Bsenenue

IMaHCHIIAIHA TIpefcTaBasieT coboll HOBBIA CIOKHBIN, HaXONAIIUACS Ha CTaIMH
CTaHOBJIEHHUS] M Pa3BUTHsI IPakJaHCKO-IPaBOBOI-HMHCTHTYT, TpeOYIOmuil BCecTOpOH-
HEro TEOPETHUECKOT0 UCCTe[OBAHNS W 3aKOHOMATEIbHOTO COBEPIIEHCTBOBAHUS B Tle-
151X ero 6osee s¢hHeKTHBHOTO MPUMEHEHH.

BBenenne MHCTHTYTa SMaHCHIAIUE OOBICHSIETCS PasAHYHBIME OOBEKTHEHBIMHE
nprannaMu. [Ipexze Bcero, ocobeHHOCTbI0. PH3NYECKOTO M MICHXHYECKOTO PasBUTHS,
a TakKe akcejepalueil coppeMennoil Mosopexu. C pazBUTHEM PBIHOYHBIX OTHOIIIE-
HUH Bce GONbBIIe MOJNONBIX JIofel, He JOCTUININX COBEPIIEHHONETHs], IIPHHAMAIOT
y4acTHe B TPYAOBBIX W MPeAIPHHIMATEIBCKIX OTHOMEHHSIX. Y YUTHIBast STH 00CTOsI-
TeTbCTBA, 3aKoHoAaTenb 1 BBea B 'K 1998 1. mHCTUTYT sMaHCUTIATINY, TIPeCTenys TIpu
TOM 1leJib TPEOCTABIeHHsSI HECOBEPUIEHHOJETHUM HE3aBUCUMOCTH OT pOJAUTENeH,
YCBIHOBUTENeH UIN HOTednTe s B TPAKAAHCKUX TPABOOTHOMIEHUSIX U CAMOCTOSITEN b-
HOTO MX YYacTHsI KaK IIOJHONPaBHBIX cyOBeKTOB B TpakIaHCKOM 0bopoTe. JTO cIo-
coberByer Gollee IMOMHOMY W BCECTOPOHHEMY y4eTy HHTEpPecoB KaK COBPeMeHHOM
MOJIOZIE/KH, TaK M MHTEPecOB TOCYAapcTBa B OOMIeCTBA B [EJIOM.

Ocranuchk TeopeTuuecKn-HeUCCAeOBAHHBIMU 1 3aKOHO/IATEJIbHO HepaspelleH-
HBIME BasKHbIE ¢ TEOPETHYECKON M IPaKTHYECKOH ToYeK 3peHusl IpobieMbl IPaBoBo-
rO MOJIOKEHMST U CTATYCA SMAHCUITMPOBAHHOTO HECOBEPIIEHHOJETHETO B TPANKIAAHCKOM
IpaBe, yCJAOBUI OTMEHE! Pelllenns 06 o6bsIBIeHUH HecOBEePIIeHHOIEeTHETO IIOJHOCTHIO
IeecocoOHBIM U IOPHAMYECKNX MOCTeACTBHI TaKoi OTMeHbl. FIMeHHO 5TH M HEKOTO-
phle Apyrue IpobaeMbl U Ipefonpefelii BEIOOp TeMbl HCCIeIOBaHMSL.

OcHOBHasI 4acTb

I'paxaanckuii kogeke Pecnybankn Benapych (nanee — I'K) n I'paxaanckuii mpo-
neccyanbubril Kofieke Pecnybmmkm Benapyce (nanee — I'TIK) me copepskar crienmanb-
HBIX HOPM O BO3MOKHOCTH TIOCJIe/[YIOIIEeil OTMEHBI penerrsi 06 00bABIeHNN HecoBep-
IMEHHOMETHETO TOMHOCTBIO A1eeCTTOCOOHBIM M MPABOBBIX MOCAEACTBHH TAKOH OTMEHBI.
ITO MOPOKAACT pa3Hble MHEHUS 10 MAaHHOMY BOTIPOCY CPelH YUEHBIX IUBUJINCTOB,
HEOJMHAKOBbIE TTOAX0/BI B paboTe OpTaHOB OTEKH W MOIEYUTENbCTBA, CY/O0B.

OafM y4eHble CYWTAIOT, YTO peleHre o6 SMaHCHNAINN BO3MOKHO OTMEHWTH B
cynebriom mopsiake. JI.E. [lapofiko, B 4acTHOCTH, OTMeYaeT, uTo “...pellieHne cyaa u
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OpraHa OIEeKH U IOIe4YnTeIbcTBa 06 SMaHCHIIAAH HECOBEPIIEHHOIETHETO MOKeT OBITh
oTMeHeHO B cynebHoM mopsinke. C 3asgBieHneM o oTMeHe SMaHCHIIAIIAH MOTYT obpa-
TUTBCSI POJIUTENN, YCHIHOBUTENH, TOTIEYUTENN, & TAKKe OpPTraH OTeKH W TOMeuyrTesb-
crBa. Ilpm 5TOM 3asBieHMe IIOZAeTCA B Cy[, BHIHECIIHHA pelleHue, MO0 B-Cy[ IIO
MECTY HaXOKAeHHsI OpTaHa OIeKH U [OIeYnTeNbCTBa, IPUHABIIETO pelleHme.0b sMaH-
cunanuu. [Ipy HANTWMYME JOCTATOUHBIX OCHOBAHWM, B YACTHOCTH, €CJU MOIPOCTOK 3J10-
yrorpebisieT HIM HepasyMHO PacIopsIKaeTcsl CBOMM 3apaboTKOM H T.A.,/CYI BIpaBe
BEIHECTH pellleHre 06 oTMeHe sMaHcunannun” [1, ¢. 35]. /IpyTHe y4eHBIE.yTBEP/KIAIOT,
YTO SMaHCHIAIINIO BooOIle OTMEHHUTE Heb3sl. 1o muenunio P.B. Xadgmsosoii, B crydae
ee OTMEHBI “...CTABUTCSI TOJl COMHEeHUe IOPUIMIecKasi CUIa COBEPIIEHHBIX DMAHCUTIH-
POBAHHBIM IOPUIMYECKUX AeHCTBUHN, YTO MOKET UMeTh 3HAUMUTEJbHbBIE TIPABOBBIE TIO-
caencrust. OTMeHA SMAHCHUIIAIMA HECOBEPITEHHOJETHETO HEBO3MOXKHA [aXe B CIY-
Yyae HeIpaBOMEPHOIO BhIHeceHMs1 cynebmoro pemenuss” [2, c. 187]. C Toukn 3peHust
C.B. BykmuHo#, sMaHCHTIAIIIO OTMEeHWTDh HeJb3sl, HO MOKHO TNPU3HATL ee Helel-
cTBuTenbHOA. OHa IHMIeT, 9TO “SMaHCHIAINS — 5T0 GeclOBOPOTHBIH aKT, B ee OTMe-
Ha He BO3MOKHa. IMeTh MecTo MOKeT JIHIIb IIpU3HaHne HENeHCTBUTENbHBIM OObsIB-
JIeHre JIUIa MOJHOCThIO AeecrocobmbiM” [3, c. 22].

AHanmns 3aKOHOAATENBCTBA CTPaH OIFKHETO 3apyOeskbsl MOKa3al, 9To ToIbKo I'pak-
IaHCKHI IpolleccyalbHbIi Kopekce KpIprorsckoil PeciyGAnKy comepKHUT HOPMbI 06 OT-
MeHe pemtenns o6 smancumanun. CoraacHo cr. 291 IIPH HaJIMYHH TOCTaTOYHBIX OCHO-
BaHHH CyJl MOKeT IPUHATH pellleHre o OTMeHe-pelleHnsl OPTaHoB OIEeKH W IOIedH-
TeJbcTBa 06 0ObsIBIeHHH HecOBepIIEHHOIeTHETO-OTHOCTEIO feeciocobmbiM [4]. Onna-
KO YKa3aHHAsl CTaThsl HE COMAEPIKUT YCIOBUU U MOCJEICTBUI OTMEHBI TAKOTO PEIeH Hsl.

Ha mam B3risia, He3aBHCEMO OT TOTO, KAKHM OPraHOM BBIHECeHO pelleHue ob
0OBSIBJIEHAN HecOBepIIeHHOIeTHETO MOJHOCTEIO TeeCIoCOOHBIM — OPraHOM OIIEKH H
[OIEeYNTENbCTBA MIH Cy[IOM 3aHHTePecOBAHHOE MUIO MOKET CTaBHThL BOIPOC 0O OT-
MeHe 5TOTO pellleHusl B cyAeOHOM HopsiKe.

Jlnst oTMeHBI pemenus o6 oObABIEHAN HECOBEPIIEHHOIETHETO IOJHOCTHIO [eeCIIo-
COBHBIM HeoOXOAUMO HaJIMYHe OIIpelefIEHHbIX IPEIIOChLIOK, K KOTOPEIM CIefyeT OTHeC-
TH: 1) HapyIleHHe yCTaHOBAEHHEIX 3aKOHONATENBCTBOM YCAOBHIL OOBSIBIEHNST HECOBEP-
IIEHHOJIETHETO MOJTHOCTBIO [eecIOCOOHBIM; 2) BHIABIeHHE 00CTOSTENBCTE KU3HH Heco-
BEPIIEHHOIETHErO, MMEBIINX MecTO Ha MOMEHT BBIHECEHHs pellleHus 06 OObsIBIeHNN
HecOBEepIIIeHHOIeTHETO IIOJHOCTHIO IeeciocOOHBIM, HO He HM3BECTHBIX OpraHy OIIeKH H
IOIIEYNTEIBCTBA WIN CYAY, KOTOPBIE MOLJIH OB IIOBJIHSATH Ha IPHHHMAeMoe pelleHHe;
3) npenocrapaeHe HOLTOKHEX I (PUKTABHBIX JOKYMEHTOB, Ha OCHOBAHHH KOTOPHIX OBLIO
BhIHECeHO pelltennre 06 0ObIBACHIN HeCOBEPIIEHHOIETHETO OTHOCTBIO [IEECIIOCOOHBIM.

B cayuae mapyuieHust, yCTaHOBAEHHbBIX 3aKOHO/IATENBCTBOM YCJAOBUE SMaHCHIIA-
IIMH, OTMeHa pellleHud, 06 oObABIEHNH HeCcOBEPIIeHHOJETHETO IIOMHOCTRIO AEeCIo-
coOHBIM MOKET MMeTh MeCTO, eCIH: a) JHUIO He JOCTUIJIO MecTHAAIaTHAETHETO BO3-
pacTa; 6) He MMeeTCsI" COIJIACHsI CAMOIO HECOBEPIIeHHOJETHET0 Ha SMaHCHIALNIO, a
TaKKe ecJii BhIHECEHO pellleHHe OPraHaM¥ OTleKH U MOTeYUTeNbCTBA TTPH OTCYTCTBUM
coTJIacusl Ha SMAHCHUIIAIMIO OJHOTO U3 POJAWTENEeH, YChIHOBUTENeH UIN MOTednTels;
B) He YUTeHbl JIMUHbIE KAueCcTBA HECOBEPIIEHHOJETHETO U T.[I.

ITo moNTBepkKAAeTCA W HpaKTHKoH. Pemrennem agmunmcTpanun OKTSOPBCKOTO
paiiona 1. Mormaesa B 2001 r. 6puta sMaHCMTIMpOBaHa HecoBeplieHHOMeTHAA K., v
KoTOpol Hmelcs rpyanoii pebernok. Hecopepmennomnernss K. mpoxmBaza cOBMECTHO
¢ MaTepblo, rpaxkankoil H., KoTopas OblTa JHITeHa B OTHOINIEHHH cBoell godepm K.
POMUTENBCKUX MPaB U CTpajajia XpoHudeckuM ankoroausmoM. Orer; ymep. Cama He-
coBepllleHHOeTHsisT K. 0 MecTy JKUTeNbCTBA XapaKTepHU30Balach ¢ OTPUIATENbHON
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CTOPOHBI, COCTOSI/IA HA yUeTe B KOMUCCUM MO ZieJiaM HeCOBEPIIeHHOMETHWX, 3/I0YIOT-
pebisina CHMPTHRIMKM HATUTKAMHM, ObLIa OTYMCIEHa 13 PO TeXYUNINIIA 33 TTPOTY.JTHL.
Bocnuranmem m coziepskanueM cBoeil TpyJHOH ouepr He 3aHUManach. PebeHoK Ha-
XOAWUACS B aHTUCAHUTAPHBIX YCAOBUX. [lo penteHnio KOMUCCUHT B cOCTaBe HMpPecTa-
BUTeJeH OPraHoB OMeKW W MOTMEYNTENbCTBA W KOMUCCUM O /eJlaM HeCOBEPITeHHO-
netHUX Maafgerern 6611 otobpan y K. m manpasiaen B 60MbHUILY /ISt JTeUSHHA.

Bosuuk Bompoc o mambHedmed cyabbe rpyaHoro pebeHka, 0 BOBMOKHOCTH €ro
yebiHoBaeHns. Ho cHauana HeobXoAnMo OBLIO B CyAeOHOM MOpsIKe SHIIATH HECO-
BepIIeHHo/eTHIO K. poAIMTeNbeKIX IpaB, a 3T0 BOZMOKHO OBLIO TOFBKO TPH HAJHU-
YMW y Hee MOJHON meecrnocobHOCTH.

Jlnst Toro 4To6Bl PEmMTh BTOT BOMPOC, METOAMCTHI TI0 OXpaHe TpaB peheHka
OpeJoKUIN HecoBeplieHHoMeTHeH K. mogaTh sasiBieHwe B aaMWHUMCTparmio OK-
Tsa6pbcKoro paifona . Morunesa ¢ mpockboii o cBoeii sMancunanyun. Hecopepmenno-
petusgss K. tax m mocrynuna. B 3asBieHun oHa yKazana, UTO WMeeT M0Yb W BeleT
caMoCTosATeNbHBIN 06pa3 u3Hu. Bouto merpeboBano n cormacne rpaxaanka H., ma-
Tepu HecoBepmenHoseTHed K., Ha amancunanmio K. 3assaenwe K. 6b110 yaosmerso-
peHo u oHa OblIa IpH3HaHa SMaHCHIHPOBAHHOH [3].

3lech HAMWIO HapylleHWe 3aKOHOAaTeNbeTBa. OCHOBAHUAMU JIJIT OTMEHHBI pellle-
HEST MOTYT CIY/KHTh CleyolTre o0CToATenbeTBa: 1) I0CKoabKy rpakaanka H. Opria
JWTTeHa POIUTENLCKUX TIpaB B oTHoMmeHnn K., TO OHa He ABIsinach 3aKOHHBIM TIpe/CTa-
BUTeJIeM HecoBeplieHHOMeTHEN K., 1, clefioBaTeIbHo, ee coryiache Ha SMaHCHTIAIUIO He
MO/KHO OBLIO YUUTHIBAThCS; 2) pemenne o6 SMAHCHIAIAN JIOTKeH OBl NPUHUMATH
cyl, Tak Kak oTna He Gbuo; 3) He ObLIn coOMIONEeHbl YCAOBHST SMAHCUTIAIINH, TPy C-
Mmotpennbie cr. 26 T'K. Hannune peGernka 6e3 BCTynaenus B Gpak He SIBISAETCS YCIOBH-
eM 71751 0OBSIBJICHHST HECOBEPIIEHHOMETHEH HOTHOCTBIO /1eeCTIOCOOHOM.

BropbiM ycioBreM st oTMeHBI permendst 06 o0bsIBIeHNA HeCOBEPIIEHHOTETHETO
MOHOCTBIO /1eeCOCOOHBIM MOKET OBITh BHsTBIeHNe HEM3BECTHBIX panee 0OCTOATETbCTB
JKM3HH HECOBEPIEHHOIETHETO, UMEBITIX-MECTO Ha MOMEHT PacCMOTpEHUst iesia 06 aMaH-
CHTIAINK, ¥ KOTOpPbIe MOTIH OBl MOBAMSTH Ha TPUHUMAEMOE pellleHre OPTaHOB ONEKH W
norneunTeabeTBa. K HUIM MOTYT OTHOCHTHCS M0Oble KU3HEHHbBIE CUTYAIAN, KOTOphIe Xa-
paKTepH30Baty Obl MOAPOCTKA KaK~IHIO, He cIoco0HOe 0COBHABATH CBOM IIOCTYIIKH M
PYKOBOAWTDL CBOWM TIOBeZICHMEM: PaHee COBEpIIEHHOEe W He TOTallleHHOe TIPeCTYILICHIE;
oT4HCIeRre W3 yueGHOTO 3aBe/leHNs 3a TPOTYJIbI, TbsTHCTRO; JedeHne B MCUXAaTpHIec-
KO GOMbHUIlE; COCTOSTHIME Ha YUETe B HAPKOJOTHYECKOM JAMCIAHCepe 1 T.J.

B kauecTBe TpeThero ycaOBHs st OTMEHBI pemennst 06 0ObsABJIeHUN HECOBEpIIeH -
HOJIETHETO TOJTHOCTBIO /1eeCIIOCOOHBIM MOYKET BBICTYIIATh MPEAOCTaBIeHHe TTO/IOKHBIX
nan GUKTHBHBIX JA0KYMEATOB (MO//IOKHBIE KON TPYAOBON KHUKKH, aTTectata 06 06-
pa3soBaHWH, XapaKTePUCTAKK ¢ MecTa paboThl, y4eObl U T.J1.), KOTOphIE SIBJSIOTCS ONpesie-
JISIONAME TIPA BBIHECEHNN pEleHnst COOTBETCTBYIONIMMH OpraHaMu 00 SMaHCHTIAIHH.
CrenyeT pasimyaTh-HMOAMOKHBIE W (PUKTUBHBIE NOKYMEHTHI. [loMOKHBIN AOKYMEHT —
hanbIMBEIH IOKYMEHT, M3TOTOBIEHHBIA ¢ COOMIOAEHMEM YCTAHOBAEHHOH (POPMBI WK
TOAJMHHBIN JOKYMEHT ¢ YaCTUYHO M3MeHeHHbIMU pekBusnTaMi. (DUKTUBHBINH — W3TO-
TOBJEHHBIH M0, 0bpasaM MOTMHHBIX A0OKYMEHTOB, TTO//IETKA.

Ecaw y fipencraBuTesisi oprana omeKd W TTOMEYNUTENBCTBA WANW CYy/la BOZHWKAIOT
COMHEHUS B_HOANMHHOCTH AOKYMEHTOB, OHW AOJKHBI CZIENaTh 3allpOC B COOTBETCTBY-
IOMIYI0 WHCTAHIINIO. Be3ycaoBHEIM 0Ka3aTeNbCTBOM TMOAMOKHOCTH UAN (PUKTUBHOC-
TH ZOKYMEHTa SBJSETCS 3aKTIOUeHIEe DKCIIepTa.

CupraeM, 4To oTMeHa peneHust 06 0OBABICHUA HECOBEPIIEHHOIETHETO MOMHOC-
TBIO-AEeCIIOCOOHBIM B CBSI3W C TIPEKpamleHneM TPYAOBOH IesTeJbHOCTH W 3aHATHEM
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NpeANpPUHAMATENBCTBOM HEJIOMYCTIMA, TAK KaK 5TO Oy/leT ssBAAThCS HapyIIeHueM KOH-
CTUTYIIMOHHBIX TpaB Tpaknanwaa. Ctarbs 41 KoHCTUTYIMM TapaHTHpPYyeT TpPaBo Ha
TpyA, BEIGOp npodeccny, poja 3aHATHNA W paboTHI B COOTBETCTBAM C TIPU3BAHHEM,
crocobHOCTAMHE, 06pasoBanneM, MpohecCHOHATBHON TOATOTOBKOH M ¢ y4eToM.. obmie-
CTBEHHBIX MOTpeOHOCTEH. Y KakIoro YesoBeKa ecTh 3Ta BO3MOKHOCTh — COBEPHIATD Te
WY WHBIE IeHCTBHS, a BOCIIOIh30BATHCS €10 — 9TO MpaBo, a He 00S3aHHOCTb. IIpHYMHET
TpeKpalleHusi TPYAOBBIX OTHONIEHWH WAW TpPeANPUHUMATEILCKON AesTeMbHOCTH MO-
ryT OBITH pa3TUJYHbIE: MPU3HAHNE WHANBUIYATbHOTO MPeANPHHAMATENSA SKOHOMUYECKH
HecoCTosATeMbHBIM (HaHKPOTOM); TshKeaast O0Je3Hb HeCOBEpITeHHOTETHErO U 7Ip.

C Touku spennst A.M. Heuaepof, “...BosBpamenue o6peTmero IOARYIO Aeecnocod-
HOCTDL HECOBEPIIIEHHONETHETO B TIPEKHEE COCTOSTHNE, HATPUMED, U3-33 HEXKETaHUS TPY-
NIATHCSI, HeBO3MOXKHO, TIpoTuBOecTecTBeHHO” [6, ¢. 31]. B.B. Iloarpyma Takxke cumTaert,
YTO “...SMaHCHIMPOBAHHBIA HECOBEPIIEHHOJIETHUH COXpaHsSeT AeeclocobGHOCTh B MOJ-
HOM oObeMe HEe3aBUCMMO OT TOTO, YTO OH JIO JIOCTHKEHHST BOCEMHA/IATH JIeT PeKpa-
THUT TPY/IOBBIC OTHOIIEHUST WAN MPeANPUHUMATETLCKYIO AesTeTbHOCTE [7, ¢. 763].

Her ocHoBauWil A7t OTMEHBI pellieHHst 06 OOBABIERUY HECOBEpPIIEHHOJETHETO
MOJHOCTBIO IeeCTIOCOOHBIM M TOT/A, KOT/Ia SMAHCHIIMPOBAHHBIA HeCOBEpPIIEHHOIeTHHH
Hepa3yMHO PaclopsiKaeTcsl MOAYyYeHHBIMU [eHeKHBIMU-CPe/IcTBaMI (HApUMep, Tpa-
TUT WX Ha a3apTHbBIe UTPHI B KazwHo u T.11.). H.W. KpacoBckasi 1o sToMy MOBOY TIHTITET:
“..TIpU HATWMUWY JOCTATOYHBIX OCHOBAHWM 1O XOAATANCTBY POANTENeH, YCRIHOBUTETeH
WU TIOTIeYnTeNst TMO0 OpraHa ONMeKH W MOMEeUNTeABCTBA HeCOBEpITeHHOIEeTHETO STOTO
BO3pacTa MOXKHO OTPAaHWYWNTD MWW JTUIITUATE MPaBA-.CAMOCTOSTETHHO PACTIOPSIKATHCS CBO-
UM 3apaboTKOM, CTHIIEHANEH WM WHBIME J0XOAaMHU. ITO He 0TMYCKAeTCst B OTHOIIe-
HUM TeX HEecOBEPIIEHHOJETHUX, KOTOpble MPUOBPETH TOTHYIO AeecIiocoOHOCTh B pe-
3yJIbTaTe 3akIioueHns Opaka WM B pe3yabrare sMaHcumanun [8, c. 259].

Ha Tex ke mosunmsax crout u 3akoHOAarens. CormactHo 1. 4 cr. 25 'K mpm
HAJTWYWMW AOCTATOUHBIX OCHOBAHWH CY, MO XONATaHCTBY pOAWTeNei, YChHOBUTEMEH
WM TomeynTesst Aub0 opraHa ONeKW-H MOMeYNTeTbCTBA MOKET OTPAHHYHMTH HJIH
JUTIUTL HeCOBEPINICHHOMIETHETO B BO3PACTE OT YETHIPHAATATH IO BOCEMHAIATH JET
IpaBa CaMOCTOSTENTBHO PaCTIOPsKAThCst CBOMMH 3apab0TKOM, CTHIEHANEH WAl WHBI-
MM JIOXO/IaMH, 32 NCKJII0YeHNeM (/Fyd4aeB, KOT/la TaKoH HecoBepIIeHHOMeTHUH mpruod-
pen aeecnocoGHOCTD B TIOJTHOM OOBEMe B pe3ysibTaTe BCTYILIEHHs B Opak WM TIpHHS-
THs penienus 06 oObABICHNH HECOBEPIIEHHOIETHETO MOJTHOCTIO 6eCTOCOOHBIM.

IT0 06BACHSETCS TeM, 4TO probperast MOMHYIO TPAKAAHCKYIO 1eeCcocOOHOCTD,
HeCOBepIIeHHOIETHNE YPaBAIBAIOTCS B TpaBaX W 00A3aHHOCTSIX C COBEPIIEHHOTETHMU -
MU TpakKJaHaMi B O0JACTH\IPaKAaHCKUX MPaBOOTHOIEHUH, a feeciocobHble Tpask-
maHe B TaKMX CJaydYasX He Jumaorcsa Aeecrnocobmoctu. OpHaKo, Kak cYUTaeT
A.M. Heuaea, “... Ipn-9TOM He HCKIIOYaeTCs IpAMeHeHHe oOMMX IpaByI 110 yTpare,
orparmdenn sieecriocobroctr” [6, ¢. 31]. K aMaHCHIMpPOBaHHBIM HECOBEPUIEHHOJET -
HUM /l0KHA TpuMeHsiThest cr. 30 TK 06 orpannuennn meecnmocoGHOCTH Tpask/aH,
IpeAycMaTprBaoIast TOM0KEHHE O TOM, YTO TpaKAaHWH BCJIEACTBHE 3moynoTpebie-
HUSI COWUPTHBIMHU HANUTKAMW WM HApKOTHUYECKUMHU BeNeCTBAMM, CTABSAIIANH CBOIO
CEMBIO B TsKEJ0€ MaTepHalbHOe TOJN0KeHNe, MOKeT OBITh OTpaHIdeH B /1eecriocod-
HOCTH B CyA€OHOM TIopsifike 0 TpeOOBaHWIO 3aMHTEPECOBAHHBIX JIHIL.

B memnsx pemerust maHHOTO BOIIpoca Ha 3aKOHOATETbHOM YPOBHe B raBy 3 “I'paxk-
nane (puzmueckue muna)” TK crenyer BKIOUMTL HOBYIO cTaThio “OTMeHa penenust 06
o6 bIBAEHNUH HECOBEPITEHHOTETHETO MOMHOCTHIO /1eeCTIoCOOHBIM”, B KOTOPOH 3aKpeIHTh,
yro: “Pefrenne 06 0GbsIBIEHAN HECOBEPITEHHOIETHETO TTOJHOCTBIO eecocOOHBIM TTOT-
JIeKHT OTMeHe B cyeOHOM MOpS/IKe TIpU HAPYIIEHWH YCJAOBHii, yCTAHOBJIEHHBIX TTYyHK-
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toMm 1 crarbm 26 Hacrosimiero Kozekca, a Takyke TpM BLISBACHUM HEM3BECTHBIX paHee
06CTOATENBCTE KU3HN HECOBEPITEHHOIETHET0, KOTOPble MOTJIM OBl TIOBIUSATH Ha pete-
HFEe OpraHa OMeKH W MOIeYnTenheTBa b0 cyaa 06 oObsaBIeHn HecoBepIIeHHOJIETHE -
TO TIOJHOCTBIO [IEECTIOCOOHBIM, a TaKyKe TpH TPeIoCTaBIeHNN  TTOIIOKHBIX WAN-(DUK-
THBHBIX JIOKYMEHTOB, Ha OCHOBE KOTOPBIX OBLIO BEIHECEHO TO pemenue”.

aspienue o6 oTMeHe pemernst 06 0ObABICHUN HeCcOBEPIIEHHOIETHETO; TTOIHOC-
TBIO 71eeCTOCOOHBIM MOKET OBITh MPEAbSBAEHO CAMHM HECOBEPIIEHHOMETHUM, €T0
pONUTENSIMU, YCBIHOBUTENSMU, a TakKe MPOKYPOPOM, B CJAYJYasX TPedyCMOTPEHHBIX
3aKOHOM. YuacTue MpefCcTaBUTes OpraHa OleKN W MOMeUnTeNbCTBa, ‘a-TakKe TTPOKY -
popa B cyeGHOM 3aceflaHny AOKHO OBITh 06st3aTenbro. [1o BCTYILIEHUE B 3aKOHHYIO
CUIy TOCTaHOBIeHHs 06 OTMeHe pelleHust 06 OObSABICHUN HECOBEPIIEHHOJETHETO
MOJTHOCTBIO /1eeCTIOCOOHBIM KOIHST 9TOTO PelleHust 0TKHa ObITh HAIIpaBJAEHa CY/IOM B
OpTaHbl OIeKW W TONEUNTEThCTBA.

[Mopsinok oTMeHbl penterust 06 0OBABICHAN HECOBEPIIEHHOIETHETO TMOTHOCTHIO
meecmocoOHBIM JIOKEeH OBITh 3aKperied B oTaenbHol crathe B [TIK.

[MoceacTBAEM OTMEHBI pETIIEHHsT OPTAHOB OTIEKH M TTOHEYUTENbCTBA MU CyAa 00
o6bABIEHNN HECOBEPITEHHONETHETO MOJTHOCTBIO IeeCTIOCOOHBIM OY/IET ABIATHCS MPH -
3HaHWe caMoTo paKkTa SPMAHCHUIIANNN HEACHCTBUTEILHBIM ¢ MOMEHTa BBIHECCHUS pe-
menus 06 oObABIEHNN HeCOBEPNIEHHOIETHETO MOJTHOCTHIO eeCTOCOOHBIM, TOCKOIb-
Ky UMEHHO C 9TOTO MOMEHTa HeCOBePIICHHOMETHHUH MMeJ BOBMOXKHOCTD Peayn30BaTh
CBOE TPaBO Ha SMAHCHIIAIUIO B MOJHOM OOBheMe HyTeM COBEepIIeH s pa3IndHOTO poja
CAENOK W HECEeHWs MO HUM CaMOCTOSTENbHON. MMYIIECTBEHHONW OTBETCTBEHHOCTH.
C aTOr0 MOMEHTa MPOW3OTLIN HAPYNIeHWsT 3aKOHHBIX TIPAaB U HHTEPECOB KaK CaMoro
HEeCOBEPIIeHHOJMETHETO, TaK U TPETLUX JIUII.

[lpusnanwe sMaHCUTIAIINY HeACHCTBUTEIBHOW TPOUCXOAUT BCeTZa MO MpUYHHE
HapyTIeHUs YCAOBUH, YCTAHOBAEHHBIX 3aKOHOM, ¥ OHO JI0JIKHO OBITh BOCCTAHOBJAEHO
MMEHHO ¢ MOMEHTa BhIHECEHUsT peleHrst 60 0O bsABICHNN HECOBEPITEHHOIETHETO TT0JI-
HOCTBIO /1eecToCOOHBIM. JTO /1aeT BO3MOMKHOCTH He TOJNBKO MPEKPATHTh MPaBOOTHO-
menus Ha Gyayiee BpeMsi, HO M BePHYTH MPeKHUH TpaBOBOM CTaTyc HECOBEPIIEHHO-
JIeTHEMY, CYMIECTBOBABIINHA 70 BHIHECEHWsT pelteHrst 06 aMaHCHTAI .

IToce OTMEHBI peleHust HECOBEpPITEeHHOAETHIH TproOpeTaeT MpesKHUH TpasK-
MaHCKO-TIPaBOBOI CTaTyC, Ha HEero.pacupoctpanstiorcss Hopmbl cT. 25 T'K o neectoco6-
HOCTH HeCOBEpIIeHHOJNETHUX B~Bo3pacTe OT UYeTHIPHAAINATH A0 BOCEMHAAIATH JCT.
Han HuM BoccTaHaBAMBaeTCs MONEYUTENbCTBO. ECau 10 OTMeHBI pemenns OpLia mpo-
M3Be/leHa MOCTAHOBKA HA YUET HYXKIAIONIETOCS B YAYUMICHUH SKUJAWNTHBIX YCIOBWH,
BCTYTL/IEHWE B YJeHBI TOBAPHMINECTBA, TAPAKHOTO KOOTEepaTHBa, SMaHCHIUPOBAHHBIN
HazHayeH OMeKYHOM WM \[IOMeYnTeseM W T.J., TO CyA AOJKEeH HAMpaBUTL KOMUIO
pellleHusT B COOTBETCTBYIONINI OpTaH /AJs CBEACHMUS.

OnHaKo YTO Kacaercst TpakAaHCKO-IPaBOBBIX CAEIO0K, KOTOpble OBLIM COBeple-
HBEI SMaHCUTTMPOBAHHEIM HECOBEPIIEHHONETHNM, TO OHU AOTKHBI CUUTATHCS ACHCTBH-
TeJTLHBIMA ¢ MOMEHTA WX COBEPIEHUS W CO BCEMU BBHITEKAIOMUMHA OTCIOA IOPUAIYEC-
KUMU TOCTENCTBUSMIU.

B stom mmase cimemyer cormacuthest ¢ C.B. BykmmHO#R, KoTOpas cumWTaeT, 4To
“...HernenecoobPasHO CTAaBUTH MO/| COMHEHNE IOPUAMYECKYIO CHTY COBEPIIEHHBIX MaH -
CUMUPOBAHABIM JTUIOM AeficTBUH. ... TakuM o6pa3oM, Bce coBeplieHHBIe (XOTS W He-
MCTIOTTHEHTbIE) HECOBEPIIEHHOJIETHUM C/eAKH B eprofl MpebbIBaHUs eTo DMAHCHIIN -
POBaHHBIM. OYAyT COXpaHATh CBOIO CHy. Takoe TOJOKEHWE HMeeT HeMaTOBaKHOE
3HaUeHUe 171 KPeIUTOPOB JWUIa W WMEHHO B IMEJSX OXPAaHbl UX WHTEPECOB OJIKHO
OBITh 3aKpeILIeno B 3akoHe” [3, ¢. 56].
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Otmena pemenus 06 oObABICHUN HECOBEPIIEHHOIETHETO MOJHOCTBIO /IEeCIio-
COOHBIM TIpeKpalaeT BOSHUKITME BO BpeMsl SMaHCHIAINHN MpaBa W OOS3aHHOCTH He-
coBepureHHOMeTHET0. OIHAKO, ¢ HANIEH TOUKM 3PEHMs, eCTH OTTAMN Te 0OCTOSATeNb-
CTBa, KOTOPhIE MPENSATCTBOBATH 0OBABAEHUIO HECOBEPIIEHHOMETHETO TTOJHOCTHIO fle-
ecnocoOHBIM K MOMEHTY OTMEHBI pellleHWsl, TO SMaHCUIANHS B CyAeOHOM.TOpPSI/KE
MoKeT OBITh pU3HaHa AeficTBUTenbHON. Hanpumep, ecim B MOMEHT BBIHECEHUS pe-
IEeHUs HecOBepIIeHHOMeTHUI Hure He paboTtai, a mpeAocTaBua (DUKTABABIE TOKY-
MEHTHI O CBOEil TPy/AOBOH AesATETBHOCTH, OAHAKO Ha MOMEHT OTMEHBL.pemenust ob
SMaHCUTAIMY UMeJ TOCTOSTHHBIH NCTOUHNK IOXOA0B (3aHUMANCs TPEeANPUHUMATeTh-
CKOM, TPyZIOBOH WM WHOU PYTON 3aKOHHON /1eITeTbHOCTDBIO), TO, KAK HaM MPe/ICTaB-
AseTcs, HeT HeoOXOAMMOCTH MPU3HABATh SMAHCHIIAIMIO HeleHCTBUTeNbHOH, a 3aTeM
CHOBa /IaBaTh BO3MOKHOCTh HECOBEPIIEHHOJIETHEMY OOpPAIaThesl B COOTBETCTBYIOMINH
opraH ¢ 3asgBAeHMeM 00 sMaHCHNanuu. 110 aHAJOTHM pemaTcss BOMPOCH TMOCTe] -
cTBUH mpu3Hanus Opaka HemeHcTBUTeNbHBIM. Tax, Hanpumep, d. 3 cr. 46 KoBC mpe-
ILyCMOTPEHO, UTO, ECJI TIPH PACCMOTPEHUH fIesa O TIPU3HAHAK Opaka HeleHCTBUTEh-
HBIM Cy/l YCTAHOBUT, YTO OTHATH 0OCTOATENBCTBA, PENATCTBOBABIINE 3aKIIOUEHUIO
fpaka, OH BIpaBe MO CBOeH WMHUIMATHBE OTKa3aTh B YAOBIETBOPEHWH MCKA W TPH-
3HaTh Opak AeHCTBUTENBHBIM C MOMEHTA OTTa/IeHUs 9THX 0OCTOSTENbCTE.

IMaHCHTIANNS aBTOMATWMUYECKH YTPAauWBaeT CBOIO CHIY B MOMEHT AOCTVKEHMUS
JIATIOM COBEPIIEHHOJETHS, TIOBTOMY HET OCHOBAaHHI B 3TOT TEpPHUO[ CTAaBUTDH BOTPOC
06 oTMeHe pemenust 06 BMaHCUIAIMH, KOTOPOe -ObIJI0 BRIHECEHO paHee JI0 AOCTHKE-
HUW BOCEMHAJTIATH JIeT.

B cBasu ¢ m3mokeHHEBIM, IelecoobpasHo B rmaBy 3 “I'paxmane (dusmdeckue
anna)” T'K BHECTH oT/1enbHYIO cTaThio “IIpaBoBbIe TTOCTEAICTBUS OTMEHBI peleHust 00
o0bABIEHNN HeCOBEpIIEeHHOJETHETO MOJTHOCTBIO JleecrocoOHbIM” B caeaylomei pe-
naknum: “OTMmeHa pemenns o6 oObABIEHHH HeCOBEPIIEHHONETHETO TTOJHOCTBIO /Ieec-
MOCOGHBIM BJIEYEeT He/leH CTBUTETBHOCTh SMAHCUTIAIIMY ¢ MOMEHTa BBIHECEHHUS pemre-
HFsI OPTAaHOM OTIEKH W TIOTIEYUTENbCTBA-IHO0 BCTYILIEHNST B 3aKOHHYIO CHIY PETIeHHUST
cysia 06 0OBABIEHIH HECOBEPITEHHOAETHETO TTOMHOCTBIO AeeCTTOCOOHBIM.

OTMeHa pelleHnss W NpU3HAHWE DMAHCHUIIAMN HeeHCTBUTENbHON He 0CBOOOIK-
MlaeT HeCOBEPIIEHHOJETHETO OT HENOMHEeHHs 003aTebCTB, BOSHUKITMX Y HETO ¢ MO-
MEeHTa er0 SMaHCHIANNH .

3akaoueHne

B sakmouennn xorenock Ok o6paTUTh BHIMaHKe Ha HeoOXOAUMOCTE 3aKOHOaTeNb-
HOH peTIaMeHTaIliH BOTIPOEa O BOSMOKHOCTH OTMEHBI PEMIeHHsT opraHa ONMeKH ¥ Molle-
YHTeIbCTBA UIH cyfa 06 OOBSIBIEHAN HECOBEPIIEHHOIETHETO IOMHOCTHIO AE€CIIOCOOHBIM
U ee mpaBoBEIX TociencTBuil. JlelictByiomum 'K on He yperyaupoBan, 4To mOpOXKIAET
pasHble TOIKOBAHMS eTO-B TEOPHH K Ha IIPaKTHKe. J[JIa yeTpaHeHHs JaHHOTO IIpobena B
'K caenyer BHECTH HOPMY, COTIACHO KOTOPOU TPU HAPYIIEHUN YCJAOBUH SMAHCHIIAIIIH,
3aKpeIIeHHbIX B cT,26 T'K, BhIABIeHNr HeM3BeCTHHIX paHee 0OCTOSITEIBCTB KI3HA Heco-
BEPIIEHHOIETHEO;-KOTOPEIe MOIVIH OBl IOB/IHATEL Ha pellleHre OpraHa OMeKH W IOIedH-
TebeTBa Anbo cyia 06 oObsIBIeHNH HecOBePIIeHHOIEeTHETO MOJIHOCTRIO AeeCIIOCOOHEIM, a
TakKe IIPH IPENOCTaBIeHIH IOJIOKHBIX WK (PHKTHBHBIX JOKYMEHTOB peleHue o oObIB-
JIEHAW HecOBEPIIEHHOIETHETO IOTHOCTRIO eeCIIoCOOHBIM MOKeT OBITh oTMeHeHo. OTMe-
Ha TaKoro/pelleHnst MOKeT OBITh OCYINecTBAeHa TONBKO B CyAeOHOM IIOpSIIKe.

Hy:xxnaetcss B yperyampoBaHWM W BOIMPOC O MPaBOBBIX MOCAEACTBHUSAX OTMEHBI
penren#A 06 0ObABIEHIN HecOBepNIeHHOMETHETO MOTHOCTEIO AeecmocobnuM. Ero za-
KOHOAATENbHOE YPETYANpPOBaHIe NMeeT BakKHOEe 3HAUeHWe He TOJMbKO 7T HECOBEp-
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IMEHHOJEeTHETO, er0 KOHTPATeHTOB MO TPakKJaHCKUM 00sS3aTebeFBaM, HO U /ST CTa-
OUIBHOCTH TPaXkAAHCKUX MPABOOTHOMIEHHWH, B KOTOPBIX YYaCTBYIOT SMaHCHITHPOBAH -
HbIe HeCOBEPIIeHHOIeTHHE.

JlawHbre momoxKeHnst BOcTpeOOBaHbI, TaK KakK Ha MPaKTHKE BOSHUKAIOT BOIPOCHI,
CBSI3AHHBIE ¢ HEOOXOAMMOCTBIO OTMEHBI pelieHrst 06 0OhIBIEHUH HECOBEPIIeHHOIET -
HEro TOJHOCTBIO eeCOCOOHBIM M MOCKONBKY OTBeTa Ha.HAUX 3aKOH He JaeT, TO OHH
paspemaroTcsl Mo-pa3HOMY, UTO BPEAUT aBTOPWUTETY TPaKAAHCKOTO 3aKOHA, BJeYeT
HapyleHUsl MpaB M MHTEPEeCOB HECOBEPIIeHHOMETHHX, YCI0KHAEeT paboTy OpraHoB
OTIeKN W TIOMEeYMTeNbCTBA M Cy/a.

oo

CIHHUCOK NCHOJIB3OBAHHbBIX NCTOYHHUKOB

. Ilapo#ixo, JI. OmaHcunaius HecosepineHHodetHUX rpaxkaad / JI. Iapoiiko // Cyno-

BHI BecHik. — 2002. — Ne 3. — C. 35—37.

. Xagpuzopa, P.B. llpouenypsl smancunaiy HecopepiienHoteTHux / P.b. Xadwusosa //

IpeanpunumarensctBo B Poccuu: Bzaumonelictsue GusHeca u rocyzapersa @ Beepoc.
Hayd.-mpakT. Koud., Kasaup, 25 ampenss 2008 1. / VH-T 9KOHOMHKM YITPaBIEHUSI W
npasa. — Kazann, 2008. — C. 187.

. B_YKIHI/IHH, C.B. BMaHCI/IHaHI/IH HECOBEPHIEHHOJETHUX T'PaXKIaH IO 3aKOHOAAaTEJIbCTBY

Poccuiickoit Wenepariuu : aproped:-muc. ... kaua. opus. Hayk : 12.00.03 / C.B. Byxkuu-
Ha ; Tomckuii roc. yH-T. — Tomck, 2003. — 27 c.

. Tpaxganckuii mporeccyanbubiiiKonekc Koiproisckoit Pecry6muku : Kogexe Koiproisc-

kol Pecriy6mku : mputsT 3akonozarenbibiv codpanuem JKoropky Kenema Kbiproisckoit
Pecuybauku 29 gex. 1999 ri!No 146 : B pen. or 25 utoas 2008 1. // MunucrepcTBO
BHyTpeHHUX Aea Koiproisckoi-Pecnybunku [Daekrpontsiii pecype]. — 2009. — Pexum

pnoctyma : http://lawlibfreenet.uz/laws/kyrgyz/gpkkg-/33.html. - Jlata moctyma :
10.06.2009.

. Peutenue agvunucTpaiium Okrsabpbekoro pationa r. Morunesa, 15 okr. 2001 1., Ne 10-39.
. Hewaepa, A.M. O npasocnocobroctu u feecriocobroctu dbusndeckux gui / A.M. He-

yaesa // l'ocymapctso.at nmpaso. — 2001. — Ne 2. — C. 29-34.

. Hoarpyma, B.B. I'paskanckoe npaso : cipaBounnk—kommentapuit / B.B. Iloarpyma. —

Mumnck : Kk mom, 2003, — 831 c.

. Kpacopckaa, H.M.-Marepuanbibie npasa pebetnka / H.W. Kpacosckaa // IIpoGaembt

COBEPIIEHCTBOBAHMS IIPABOBOTO PETYIMPOBAHUS MMYIICCTBEHHBIX OTHOLICHUH ¥ 3allu-
THI TIpaB (PUSHUCCKUX M IOPUAMYECKUX JIHIL | MaTepraabl MexayHap. Hayd. KoH). : B 2 4.,
I'pomro, 22 =023 mapra 2002 r. / I'pomten. roc. yH-T ; penkosa.. H.I. Crankesuu [u mp.]. —
Tpomno : Fpl'y, 2002. — 9. 1. — C. 257-263.

Tloctynuia B pepakumo 25.10.2011 1.





