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HACJIEJOBAHUE HO 3ABEIIAHUIO

Yepusikoa Beponnka Anjapeesna,
MorueBCKHi TOCYyAapCTBEHHBIH YHUBEpCHTET UMEHHE A. A. Kynemosa
(r. Morunés, benapyco)

HacneacTeeHHBIC MPABOOTHOIICHHA — 3TO OJUH M3 (CAMBIX BAJKHBIX HH-
CTUTYTOB TPAKAAHCKOrO mpaBa. HacnenmoBaHue CyMIECTBYET MPAKTHUYCCKH C
MOMCHTA NMOABJICHHUA YCJIOBCKA, C CAMBIX HC3AMAMATHBIX BPCMCH. Ono urpacr
BaYKHYIO POJIb B CAMBIX Pa3IHIHbIX cpepax. Hacmemosanue HOCHIO BAKHCHIIIH
MOUTHYCCKUI XapakTep MPH HACICIOBAHUI BRICIINX ITOCTOB WM JODKHOCTCH
B IUIEMECHH, POAY, CO BPEMEHEM — B TocyaapcTse. HacnegoBaHue Tatoke ChIrpasio
BAYKHYIO POJIb B PA3BHTHH PCIMTHO3HBIX KYJIBTOB, KOTOPBIC CTPOUIIUCH HA OCHO-
BaHWH TOKJIOHCHHS IPEIKAM JTHO0 CEMEHHBIM OOTaM.

HHCTI/ITYT HACICOAOBAHUA 3aTParuBacT HHTCPCCHI KAKAOTO TPAKITAHWHA H
HEOOX0aMM 1715 00SCIICYCHISI PA3BUTHSI YACTHOH COOCTBEHHOCTH. B coBpeMeH-
HOM OOINECTBE 3aKOHOJATEILHO 3aKPEIJICHO PACHIMPEHHE IPaBa YacTHOH co0-
CTBCHHOCTH TPAKAAH B 1IACTH PACHOPIKCHHA CBOUM HMYIICCTBOM HA cnyqap"l
CMEPTH, HO BMECTE C TCM B CyACOHOM IMPAKTHKE OTMEYACTCS POCT KOIMYECTBA
HACJICACTBCHHBIX CHOPOB. BBI3BAHO 3TO CIOYKHOCTAMH MPAKTHYCCKOTO MpHMe-
HEHMS OTJCIBHBIX TPEOOBAHWI HACICICTBCHHOTO 3aKOHOJATEIBCTBA W HECO-
BEPIICHCTBOM ( 3dKOHOJATEIbCTBA B OOJACTH YCTAHOBICHHUS ACECHOCOOHOCTH
TpakIaH MPH HOTAPHATBHOM 3aBEPCHHH 3aBEIIAHMA U HAYAJIA HACICACTBCHHOM
JICeCTIOCOOHOCTH;, B CITOPAX, IIC MPUCYTCTBYET HHOCTPAHHBIA 3JICMCHT.
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maBHBEIM TapaHTOM COOMIOOCHHA MPABHI HACICAOBAHHA B PecmyOmike
benapycs asmaerca KoHcTuTynus Hamero rocygapcrsa. JIaHHOE IMPaBO TECHO
CBA3aHO C BOBMOKHOCTBEO TpaskaaH Pecnyomiku benapych mMeTh B CBOCH COO-
CTBEHHOCTH UMY IIECTBO.

CambIM pacipoCTpaHCHHBIM OCHOBAHHEM HACICOBAHMS CUHTACTCSI HACTIC-
JIOBAHWE TIO 3aBEINAHUIO. B CBA3M C pa3BHTHEM HMHCTHTYTAa YACTHOW COOCTBECH-
HOCTH TIOBBIIIACTCSA POJNb MPEAOCTABICHHI TOCYJAPCTBOM TIPaKIAHAM IIPaBa
PpacTiOpsLKATHCS MPUHAAJICKAIIAM MM HMYIISCTBOM 10 CBOEMY YCMOTPCHHIO HA
CIyvail CMEpPTH, BBIPAXKATh CBOFO ITOCIICTHIOI BOJIO M ONPEICIBITH KOHKPETHOE
Ao (0o IHUIa), KOTopoe OyACT BAAACTh JAHHBIM HMYIICCTBOM. JTa MOCIC-
HSS1 BOJII M Ha3bIBACTCS 3aBCINAHUCM.

Takum 00paszoM, TPH PACCMOTPESHUM HACICACTBCHHBIX OTHOIICHHH BAYKHOC
MECTO 3aHHMAIOT BOIIPOCHI HACJICIOBAHWSI HA OCHOBAHWH 3aBeIIaHus. PermeHuro
BOIIPOCOB, CB3AHHBIX C HACITICIOBAHKIEM IO 3aBCIIAHMIO, MOCBAMEH P HOPM KaK
HAMOHAIBHOTO 3aKOHOJATENBCTBA, TAK M MESKIYHAPOJHBIX A0TOBOPOB. OOBSCHS-
€TCsI 3T0 IIABHBIM 00Pa30M TEM, UTO B TIOJABILIFOIIEM OOJIBIIIHCTBE CTPAH B OCHOBE
3TOTO BH/IA HACIICAOBAHKS JICKUT CICIKA, JOOPOBOIIBHBII AKT HACTICIONATEIL.

B Pecny0Ommke benapych BO3MOXHOCTB IIEPeaaYn COOCTBEHHOCTH TI0 3aBE-
IIAHUIO MPEBPAINACTCS B OOUH M3 BAKHCHIINX JIEMCHTOB ITPABOCIIOCOOHOCTH.
[5, c. 155]. Creayer COTIACHTRCA ¢ NAHHON. TOUKOH 3PCHUS, MOCKOIBKY MPABO
Tepeav HACNECACTBA SIBIICTCA HEOTHEMICMbBIM H JIMIIb JCECIOCOOHOE JHUIO0
CIOCOOHO €0 PeaImu30BaTh, TO ECTh PEANM30BATH MPHUHAIICKAIIEE €My TTPABO.

B T'K o cpasHeHHIO ¢ I pakIAHCKUM KOASKCOM 1964 r. mpaBmuia 0 mopsa-
K€ HacJEeIOBaHMA OO0JICe MOTHO. YPETYIUPOBAHbI, a TAKKE C(HOPMUPOBAHA HHAS
cTpykrypa. Tak, HanmpuMep, Ha CETOTHIIIHUHA MOMCHT B TPKIAHCKOM 3aKOHO-
nJarexscTse PectyOnmku benapych Ha iepBoe MECTO IIOCTABJICH MOPSIIOK HACIe-
JIOBAHUS UMEHHO 1O 3aBeranuto (crarsu 1040-1055), a Ha BTOpoe MECTO — Ha-
CIeaOBaHHUE O 3aK0HY (CT. 1056—1068). 310, BO3MOKHO, 00YCIIOBICHO TCM, UTO,
COIJIACHO 3aKOHOJATCIILCTBY, BOJI YYACTHUKOB IPAXKIAHCKUX OTHOIICHUH HIPa-
€T BAXKHCHILYIO POJb. Tak, B CT. 2 [ pa’kIaHCKOTO KOACKCA YKA3aHO: « YYaCTHUKH
TPAKTAHCKUX TPABOOTHOUICHUH MPHOOPETAIOT M OCYIICCTBILIIOT CBOM IPaBa
CBOCH BOJIEH M B CBOUX HHTEpecax» [3].

JlelcTByIOIIEe 3aKOHONATEIECTBO TOBOPHT O TOM, YUTO 3aBCINAHHE — 3TO
OJHOCTOPOHHSIS CZICNKA, IPEICTABILIIONIAS COOOH BOJICH3BABICHHUE TPAXKIAHUHA
TIO PACTIOPSDKCHUIO UMY IICCTBOM B CIIy4ae ero cMeptH (yHKT 1 ct. 1040 I'pax-
JIAHCKOTO KoAckca) [3]. PacmopspkeHuUs 3aBeIaTesi — 370 ONPEACICHHE KpyTra
HACJICTHUKOB, pa3Mepa WX JOJICH W TOTO, KOMY M3 HHX KAKOC MMYINECTBO H B
KakoM 00bEME MEPEXOaUT, KTO M3 HACIICTHHKOB U B YbIO IIOJIB3Y JOJDKEH COBEP-
IIMTH 33 CYET HACTICACTBA PACHOPSKCHHS B BH/C 3aBCINATEIHHOTO OTKA3A HIIH
BO3JIOKEHHA [9, C. 23].
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AHAJIOTHYHOC MOJI0KCHHC MOKHO YBUACTD U B 3aKOHOAATCIBHBIX AKTAaX
I'pysuu, U3pannd u paaa ApyruX rocyaapcTs. B TO ske BpeMs €CIIH, HAPUMED,
nocMoTpeTh ['pakmaHckuit koneke Jlarsmiickoi PecryOmmkm, TO TaM moz 3aBe-
IIAHUECM TTOHUMACTCA «KAKA0EC OFHOCTOPOHHEE PACHOPKEHHE, KOTOPOE KTO-
OO0 1aeT Ha Cayvail CBOEH CMEPTH IO MIOBOAY BCETO CBOCTO MMYIIECTBA, MO0
KaKOHM-TO YacTH CBOCTO MMYIICCTBA, THOO 00 OTACNBHBIX BEINAX WM IPABAX»
[8, c. 34].

B cr. 1046 I'paxmarckoro xoaekca PecryOnmkn KazaxcraH, Tak e Kak B
.1 ct. 1156 moaenbHOTO [ paskIaHCKOTO KOACKCA AJISI TOCYIAPCTB — YUACTHUKOB
Coapy>xectBa HezaBucumsbix ['ocyaapeTs, «3aBemaHUEM MPH3HACTCSA BOICH3b-
ABJIICHUC TPAKIAHWHA MO PACHOPSKCHUIO NMPUHAAJICKAIIHM €My HMYIICCTBOM
HA ClIydall cMeprH, a B ¢T. 1127 I'pasknanckoro kogekca Keipremckoit Pecmy-
ONMMKY 107 3aBEINAHNEM MOHMMACTCSI BOJCH3BIBICHAC TPAKIAHIHA HA CIydaH
CMCPTH MO PACTTOPKCHUEO HE TOJIBKO MPUHAJICKAIMAM €MY UMY IIECCTBOM, HO
MPABOM HA HETO, 0()OPMIICHHOS HAIICKAIIIM 00pa3oM [8; ¢. 34].

B ropuamdeckoil muTeparype, NOCBAMEHHON BOHPOCAM HACICACTBEHHOTO
MPaBa, TAKKS BCTPSHAOTCA crieayromue onpeaescHus 3asemanust. O. C. Mogde
(opMynHpyeT 3aBEINAHAE KAK «OJHOCTOPOHHC-PACTIOPAAUTEIBHY O JIMIHO-(POop-
MAaJIbHYI0 CICIIKY, COBCPIICHHYIO HA CIyYal CMEPTH B IIEILIX YCTAHOBJICHH Ha-
CIICICTBEHHOTO MPAaBONPEeMCTBA |35, €. 278-279].

Amnamormunoe ompeacncane popmymmpyer M. FO. bapmesckuii: «3aBemia-
HHUE €CTh OJHOCTOPOHHSIS CICIIKA; BHIPAKAFOIIAS JTHIHOE PACTIOPSIKCHUE TPAXK-
JAHHHA HA CIIydall CBOCH CMCPTH, HOCAMAA JHIHO-()OPMANBHBIA XapakTep,
VCTAHABJIMBAIONIAS TOPSIOK \[IPABOIIPEEMCTBA IIOCIE CMEPTH HACIEIOAATEIID)
[1,c. 8]

Bomnpocsr cocrasiicHus u ()OPMUPOBAHHS 3aBCINAHUSI MHCTHTYTA 3aBEIIa-
HHA Ha Cel"OI[H}IH.[HI/Iﬁ JCHb ABJIAXOTCA KpaﬁHe SHAYHMBIMH ]I OOJIBIIIMHCTBA
rpaxtad. C IOMOMIBIO 3aBCINAHNA TPAKIAHHH 0003HAYACT JTHMUHYIO BOJIFO, pac-
TpesiessieT MMYIIESCTBO HA CIOy4all CMEPTH COINIACHO BHYTPCHHHM YCTOSIM H
TIHEIM, YOSKACHUSIM. B 3TOH CBS3H MMEET OrPOMHOE 3HAYCHHE BO3MOXKHOCTD
TPa’KTAHUHA 3AIUTUTH CBOC ITPABO HACIICAOBAHUS B CYACOHOM MOPSIKE.

Cormacuo cr. 37 ['pakOIaHCKOTO MPOLECCYATbHOTO KoACKca PecmyOmmku
Besmapych ciopsI 0 HACIEA0BAHUH TIOIBEIOMCTBEHHBI M IIOJCYAHBI CyAaM OOIIEH
opucIuKuuy [4].

[Tpu paccMoTpeHnu CyacOHBIX CIIOPOB, CBI3AHHBIX C OCIIAPUBAHKUEM 3aBC-
IIAHKA, CYABI Py KOBOACTBYFOTCSA MOJIOKCHHAME IT1aBbI 7 [ paykIaHCKOTO KOAEKCA,
BKIIFOUAFOIICH TpeOOBaHMA K (JOpME 3aMEYaHMs, TOPSIAKY €TI0 YIOCTOBEPCHILL,
HM3MCHCHHUS U OTMEHBI, TOJKOBAHUS U YCJIOBHM HEACHCTBUTEIBLHOCTH [3].

Hacnenopanme mo 3aBEHIAHWIO — IPOICAYPA IPABOIPEEMCTBA, KOTOPAsd
Ga3mpyercs Ha 3aBEIAHMU Hacieaonaresl. HeneiCTBUTEIbHBIM CUHTACTCS 3a-
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BCINAHKE, UMCIOMICE HAPYIICHHE B KAKOM-THOO M3 €T0 COCTABILIFOIIMNX: COACP-
JKAHUH, COCTABC CyOBCKTOB, BOJICH3BABICHAHN HacIeaoaaTels, opme [2, ¢. 48].

IMomoOHOE 3aBEMIAHAC HE BICUCT 32 COOOH MPaBOBOM PE3YBTAT, K KOTOPO-
MY CTPEMHJIOCH JIHIO, BHIPAKAIOINEE BOJEO IyTEM COCTABJICHMS 3aBCIIAHUS, B
CHJIy MPU3HAHMA CYJOM HEICHCTBUTCIBHBIM (OCIIOPHMOE 3aBCIIAHUE) HIIH Ca-
MOCTOATENBHO OT TAKOTO MPU3HAHMA (HUYTOKHOE 3aBEINAHHE). B oTnmume ot
HHBIX CIEJIOK KAaK OCIIOPHMOC, TAK M HUYTOXKHOC 3aBCINAHWC MPH3HAIOTCS HE-
I[GflCTBI/ITGJ'H)HBIMI/I TOJIBKO C MOMCHTA UX CBCPIICHHUA.

[To obmeMy mpaBmITy, OCIIAPHBAHUC 3aBEIIAHWS HE IMPEACTABIICTCS, BO3-
MOXHBIM 40 MOMCHTA OTKPBITHA HACICACTBA. Tem HE McHEE B TPAKTHKE CYAOB
BCTPEYAFOTCS CIIyYad HAPYHICHHUS 3TOTO MPABHIIA.

Tak, pemenueM paiiorHoTo cyaa r. I' ot 28 HOs0ps 2008 1. B Mpeasapu-
TEJIBHOM CYACOHOM 3acEeIaHUH OBLI pa3pelleH criop mo ucKy E kS0 npuszHanmn
3aBEINAHMS HEACHCTBUTEIBHBIM. BMecTe ¢ TEM M3 IPOTOKOIIA MPETBAPUTEIHHO-
IO CyZcOHOTO 3aCEIAaHMUsI YCMATPUBACTCS, YTO B HEM OIPEACICHUE O CyICOHOM
pa3OupaTeIbCTBE HE BHIHOCHIIOCH, 3a4BJICHHE O NMPUMEHEHHH CPOKOB HCKOBOH
JABHOCTH HE PACCMATPHUBAJIOCH, A 3HAYUT, OCHOBAHUS 151 BBIHCCCHUS PEIICHHS
B IIPEIBAPUTEILHOM CYICOHOM 3aCEIAHIH OTCYTCTBOBAIM. Kpome ToT0, MpuHU-
Masi BO BHUMAHHE KOHKPETHBIE 00CTOSATEILCTBA AEIA, 3 UMECHHO TO, UTO HACTEA-
CTBO IO ocrapuBacMoMy E 3aBEIaHmio eIme He OTKPBLIOCH, €10 OTEI M OTBETYHK
mo aeny Sl KuB, CyAy CICAOBANO OTKA3ATh B BO3OYKICHHH COOTBETCTBYIOIIC-
IO TPA’KAAHCKOTO Aeia Iru0o, MPHHUMAS BO BHUMAHKE, UTO TPAXKIAHCKOE JCIIO
OBLI0 BO30OYKICHO, B MPCABAPUTCIFHOM CYICOHOM 3aCCIAHUH MPCKPATHTD TPO-
H3BOJCTBO IO JIEIY.

Hepeaxnm paxropoM, MpH3HAHUS 3aBCINAHHUA HCICHCTBUTCIHHBIM ABIISFOT-
CsI HAPYIICHUSL, TOTYIICHHBIE ITPH COCTABICHHH 3aBEIIAHMU, TIOPOKH B CyOBEKT-
HOM COCTaBE, OTCYTCTBHE 3aBEINATEIIFHOM JcecocOOHOCTH v 3asemareist. Ha
3aKOHOATEIHHOM YPOBHE NOHATHE «3aBCINATEIBHAS JIEECIIOCOOHOCTH» HE 3a-
KperieHo [7, ¢. 56]

CunTaroTCsl HUYITOXXHBIMHU 3aBEINAHMUS, COBEPIIEHHBIC TPAKIAHHHOM, TIPH-
3HAHHBIM HEACCCIOCOOHBIM BCJICACTBHE IICHXHYCCKOTO PACCTPOHCTBA; COBEP-
MEHHBIC MATO0JICTHHM TPAKIAHUHOM. 3aBemaHHe MOJKET OBITH TPU3HAHO CYAOM
HGI[GfICTBI/ITGJ'IBHBIM O UCKY JIHMIA, IpaBa WA 3dKOHHBIC HHTCPCCBI KOTOPOTO
HAPYIICHBI 3TUM 3aBEIAHHUEM [3].

Taxum 06p330M, MOXXHO ITIOABITOKHTH, YTO HACICOIOBAHHCM MOYKHO CUHTATh
TIEPEX0/ B YCTAHOBICHHOM 3aKOHOATEILCTBOM MOPSIIKE MY ICCTBCHHBIX U HE-
KOTOPBIX HEHMYIICCTBEHHBIX IPAB U OOA3aHHOCTEH YMEPIUETO IPa’KAaHUHA K
apyruM junam. [IpeamoureHue clieyer OTAaBaTh HACICIOBAHMIO MO 3aBEINa-
HUFO, TIOCKOJIBKY 3aBCINAHVEC MCKIFOYACT IYTAHUILY CPEAH ONM3KHX YMEPIIETO
0 TIOBOAY PACHOPSDKCHUS €r0 WMYIICCTBOM. 3aBEIAHUE TOYHO YKA3BIBACT HA
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BCC KCJIAHIA yMepIero. [1paBo HacIen0BAHI HOAPA3yMEBACT Mo cOOO0M PaBo
TPAKAAHUHA NMPUHATH HACJICACTBO U PACTIOPKATHCS UM BIOCJICACTBHH IO CBO-
eMy yCMOTpeHHI0. KpoMe ToTo, KaKIbIi IPayKIaHMH HMECT MPABO B Mpeacnax,
KOTOPBIC Y CTAHOBJICHBI 3AKOHOM, PACTIOPAAUTHECA CBOUM UMY IICCTBOM HA CIIY qai
cMeprd. [lopgaaok mepexosa MMyINEeCTBa YMEPIICTO K PYTHM JIHIAM, a TAKKE
VCIOBHS TAKOTO MEPEXOA PETYIHMPYIOTCA ACHCTBYIOIINM 3aKOHOJATCIECTBOM. B
Hacrosmee BpeMs (hpopMe 3aBCIIaHK ACHCTBYIOMICE 3aKOHONATCIBCTBO MPHAACT
ocoboe 3HaucHue. COOFOICHIE YCTAHOBICHHONW 3aKOHOM (DOPMBI 3aBEINAHUS —
OOHO M3 INTAaBHBIX yCJ'IOBI/Iﬁ €ro I[efICTBI/ITeJIBHOCTI/I. BaBemaHHe MOAIMHCBIBACTCS
COOCTBCHHOPYUHO 3aBemarcneM. Ecim 3aBemarens B CHly (PU3MUCCKHX HEAO0-
CTATKOB, 00Ie3HN UIH HCTPAMOTHOCTH HE MOKCT JIMTHO MOAMUCATH 3dBCUIAHHIC,
BOJII IO MPOCHOE HACICAOAATCI IMOAMMCHIBACTCSA B NMPUCYTCTBHH HOTAPHYCA
WITH IPYTOTO IHIA, YAOCTOBEPSIOIICTO BOIFO B COOTBCTCTBHU.C 3aKOHOM, JpY-
TOTO IPpAKAAHUHA, YKA3BIBAsI NMPUIHWHBI, IO KOTOPBIM 3aBCIIATCIIB HC MOT IOA-
IHCATh 3aBCIIAHUC CaM.
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