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AKTYAJIBHBIE ACIIEKTBI ITPABOBOI'O PETI'YJIMPOBAHU A
BPAYHOI'O 1OT'OBOPA

Xogparosa C. H. (Yupexaenue obpazoBanus «MOTHICBCKHNA roCyAapCTBCHHBIH YHUBEPCUTET
nmenn A. A. Kynemosay, kadeapa rpaxaaHCKOro U X034HCTBEHHOTO MPaBa)

AHHOTaIMs. B crarthe POBOJUTCS aHATIN3 IPABOBOTO PETYIUPOBAHUS OpauHoro. loroBopa B PecryOmuke benapych.

Bpak — 5T0 106pOBONBHBIN COIO3 MYKUHHBI U *KCHITHHBI, KOTOPBIN 3aKIH0YACTCS HAa OCHOBE YCIIOBUM, Tpe-
naycmoTtpenHbix Komexcom Pecryonuku Bemapycs o 6pake u cenmube 1999 1. (nanee — KobC), nanpasnen Ha cozna-
HHC CEMBH M MTOPOKJACT U CTOPOH B3aUMHBIC TIpaBa u o0s3anunocTu |2, cr. 12].

Onnot u3 maBHBIX ocobennocTedt Kobea 6110 BBeAEHNE HHCTHTYTa OpavHOTO JOTOBOPA, HOPMBI KOTOPOTO
TIO3BOJTMITH TPAKJAHAM YPETYIIUPOBATh BHY TPUCEMCHHBIC TIPABOOTHOIICHHMS 110 CBOSMY YCMOTPCHHIO. Takum 06-
pasoM, CynpyTH MOTYIMTH BOSMOKHOCTb CAMH YCTAHABIUBATH MPABOBOM PSIKMM UMY IIESCTBA CynpyroB. Mmye-
CTBO, HAYKMTOC CYTPYTaMH B TICPHO,T Opaka, HE3aBUCHMO OT TOTO, Ha KOTO M3 CYTIPYTOB OHO MPHOOPETEHO b0
Ha KOTO WUTH KEM BHECCHBI JICHCKHBIC CPECACTBA, ABIICTCS MX OOMECH COBMECTHOM coOCTBCHHOCTRIO. CyrpyTu
HMMCIOT PABHBIC NPABa BIAACHVS, IOIb30BAHMS U PACTIOPSDKCHUS TUM UMY IICCTBOM, SCIM MHOC HE IIPSIYCMO-
TpeHo OpaunbiM qoroBopoM |2, ct. 23] B mannoi cratee KobCa e omnpenensercs mpuMepHBIH MEpeveHb TOTO,
YTO OTHOCHTCS K MOHATHIO «O0IICE UMYILICCTBO CYTPYIOBY. 3aKOHOAATENIb TOJIBKO B MOCTaHOBICHMH [lneHyma
Bepxosroro Cyna PecryGmuxu Benapycers ot 22.06.2000 & Ne 5 «O npakTvke PUMEHCHMST CyAaMHU 3aKOHOIA-
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TEILCTBA TIPU PACCMOTPESHUM JENT O PaCTOPKeHMM Opaka» (nanee — moctaHosineHre Noj) 3akperuiieT, 4To oomei
COBMECTHOM COOCTBEHHOCTBIO CYIIPYTOB, MOTCKAIICH pasciy, ABIACTCA 000 HAKUTOEC MMHU B TICpHO Opaka
JBIDKHMOC M HEABHKMMOC MMYILCCTBO, KOTOpoe B cHiny cT.cT. 214, 219, 220, 221 I'paxmanckoro koaekca Pe-
cryomuku Benapycs 1998 . (mamee — 'K PecryGnuku benapych) MoskeT ObITh 00BEKTOM TpaBa COOCTBEHHOCTH
PaKJAH HC3aBUCHUMO OT TOTO, Ha KOTO M3 CYTPYTOB OHO OBUIO MPHOOPSTCHO WK HA KOTO BHCCCHBI ICHCKHBIC
CPEACTBA, CCITM OPaYHBIM JOTOBOPOM MEKIY HUMH HE YCTAHOBIICH MHOM PSKUM TOTO uMmyInecTsa [4, . 20].

B KoBCe mpeaycmarpusacTest aBa pesKuMa UMY LIECTBA CYTIPYTOB. 3aKOHHBIH (CYIIPYTH UMCIOT PABHBIC ITPa-
Ba BITAJCHWSA, MOIL30BAHMS M PACTIOPSIKCHUS M €TO Pasaci OCYIICCTBISICTCA Ha ocHOoBauuHM CT. 23—-28 KobC) u
JOTOBOPHOM (MMYILCCTBCHHBIC TIPaBa U 00M3aHHOCTH CYIIPYTOB B IICPHO Opaka v Ha CIIydai ero PacTOPIKCHUS
OTIPEACTAIOTCS COTIAIIEHUEM CTOPOH Ha ocHoBanuu CT. 13 KoBC) [2].

C.M. Ananvy otMeuacT, 4T0 OpavHBIH JOTOBOP — 3TO CONIAIICHUS CYTIPYTOB MITH JIUL, BCTYTIAIOIINX B Opak;
OTIPEACILIFOINECS UMYILCCTBCHHBIC U (MIH) JIMIHBIC HCVMY IICCTBCHHBIC TIPaBa M 00sM3aHHOCTH CYIIPYTOB B ITCPHUOA
Opaka u (um) B Cay4ae ero pactopskenws [3, ¢. 59].

B Pecriy6nuke Benmapych HHCTUTY'T OpadHOTO JOTOBOPA Aaj BOZMOMXKHOCTD CYIIPYTaM CaMHMM YCTaHABIMBATh
[PABOBOH PEIKUM BJIAACHUS, MTOIB30BAHLST M PACTIOPSDKCHIET 00miM My mecTBoM. OIHAKO €CITU pacCMarpUBaTh
HOTaPUATBHYIO TIPAKTHKY, TO CYIIPYTH HE CIICLIM/IM 3aKIF0Yars OpavHbIA JOTOBOP MOCIC O(HLIMAIBHOTO 3aKIIHO-
yenus Opaka. B riemax obecrnieuenus 6omee 3(hheKTUBHOTO TPABOBOTO PETYIIMPOBAHMA JJAHHOTO MHCTATYTA 3a-
xoHogarens BHOCHUT B 2012 . msmenenua u gononHenns B KoBC. Cornacuo 4. 1 ¢t 13 rme o6o3HaueHo, 4TO
OpavHbIi JOTOBOP 3AKIIFOMACTCS B LCISAX TMOBBIMICHUS KYJIBTYPBI OPavHBIX M CCMEGUHBIX OTHOIUCHWM U OTBET-
CTBCHHOCTH OTHOTO CYTIPYTa MePe.1 APYTHUM, OTIPEICIICHIS MPaB U 00I3aHHOCTEH CyMPyToB B Opake v (MiTn) Tocie
€T0 PacTOPKCHMUA JTHIIA, BCTYTIAIOIIME B Opak, v CympyTH B modoe Bpems. Takum 00pa3oM, CripaBeaIHBO 3aMeyc-
HO, 4TO CyObeKTaMu GPavTHOTO JOTOBOPA SIBILIEOTCS. CYPYTH U JIMLIA, JKSIaloIune BCTYIuTh B Opak. [Tosromy co-
riacHo 4. 5 ¢T. 13-1 KoBC Bpaunsiii 1oroBop, 3aKIFOYCHHBIN MKy JTMIIAMU, HE COCTOAIMMME B Opake, BCTYIIacT
B CHUIY CO JHS PESTHCTPALIMH 3aKTFOUCHHUS OpaKa OpraHaMu, PETUCTPUPYIOMIMMH aKThI TP IAHCKOTO COCTOSIHIS,
a CIICIOBATCIIBHO, CCITH JTHLA, 3AKIFOMMBIINC OPaIHBIN JOTOBOP, HC BCTYILT B Opak, TO OpadHBIN JOTOBOP TAKKS
HE BCTYITUT B CHITy M He OyIeT MOPOXKAaTh AT CTOPOH B3aWMHBIE TIpaBa M 00sA3aHHOCTH [2].

Bornee meTanpHOE 3aKperuicHuE TIOPsIIKa PETUCTPaLK OPadHOTO J0TOBOpa coxepskurcs B tnase 10 Muctpyxk-
LMK O TIOPSIIKE COBSPILCHIMS HOTAPUATBHBIX ICHCTBUM, YTBEPIK ICHHOM MOCTAHOBICHUECM MUHHCTSPCTBA FOCTULIMA
PecryGuxu Benapyces ot 23.10.2006 Ne 63 (mamee — MHCTpyKImst 0 MOPSAKS COBESPUICHHS HOTAPUAIBHBIX ICH-
CTBHI). JOTOBOP COCTABILICTCS IIMCBMEHHO B TPEX AK3EMIUIAPAX, OAMH M3 KOTOPBIX OCTACTCs B ACNIAX HOTAPHUYCA,
JBa IPYTHX BBIAAFOTCS CTOPOHAM AoroBopa. Hotapuyc 00s13aH ykasesars B OpauHOM JOTOBOPES, 3AKIFOMACTCST JTH OH
MEKAY CYTPYTaMH JIM00 MEKIY JIULAMH, BCTYMAIIMMH B OpaK, TaK KAK UMCCT 3HAUYCHUC BCTYIUICHUC TOTOBOPA B
cuny (Ut OJHUX — CO JHSI HOTAPHUAIBHOTO YAOCTOBEPCHIS, a IyIsl APYTHUX — CO JHSI PETHUCTPALIMM 3aKIFOUCHIMS Opa-
Ka OPTaHaMH, PETHCTPUPYIOIIMMI aKThI TPAKIAHCKOTO COCTOSHELT). KpoMe 3Toro, HeCOOMIOaCHUS HOTAPUATEHOM
(hopmb1 OpadHOTO TOTOBOPA B COOTBETCTBYM CO cTarheit 166 ['K Breder ero HeneticTeurensHOCTS [1]. BMecte ¢ Tem
CIICAYCT OTMETHTB, YTO OJHOCTOPOHHHI OTKA3 OT MCIIOTHCHUS OPavHOTO JOTOBOPA HE JOTTYCKACTCSL.

Cornacuo nocranosieHuro No 5, BpauHsiii JOTOBOpP HE MOXKET OTPAHMMHMBATH IPABOCIIOCOOHOCTD HITH JICC-
CIOCOOHOCTE CYyTPYTOB, MX TIPABO HA OOPAILCHHUE B CY 3a 3AILKUTON CBOUX IMPAB, TAKKE HE TOJDKCH COICPIKATH YC-
JIOBHH, KOTOPBIC CTABAT. OJHOTO U3 CYIIPYTOB B KPAHHE HEOIArOMPHATHOS TOJI0KCHUS HTH IPOTUBOPEIAT OCHOB-
HBIM HaYaIaM CEMEHHOTO 3akoHoaarebeTBa [4, . 11]. B 1o sxe Bpems u. 2 cr. 13 KoBC onpenenser, uto Opausbit
JOTOBOP HE J0JDKCH HAPYILATh PABa U 3aKOHHBIC MHTEPECH Apyrux ymi [2]. Hanpumep, Gpauwbiii morosop He
MOXKET COICPIKATH VCIIOBHUI, OTPAHMYHBAOLINX CBOOOLY CYIIPYTOB B BBIOOPS POJa 3aHATHI WK YMCHBIIAIOIIAX
YCTAHOBJICHHBIM 3aKOHOM Pa3MCp aTMMCHTOB Ha HECOBSPILCHHOICTHUX ACTeH. B coorBeTcTBUMM ¢ 1. 7 BpauHsiit
JOTOBOP TPSKPANIACTCS ¢ MOMCHTA MPSKPALICHIMS Opaka, HO SCITK MPEIyCMaTPHUBACT IPaBa 1 00I3aHHOCTH ObIB-
OIUX CYIPYTOB MOCIE TPEKpameHus Opaka, Toraa ASHCTBYET 10 MX UCTomHeHus 2, cT. 13].

Ha ocHoBaHuMM BHIICU3TOKCHHOTO MOXKHO CACIATh BHIBOA O TOM, ITO HAIMYHC Opaka SBIICTC HEOOXO0IH-
MBIM' 3JICMEHTOM OpavHOr0O JOroBopa. bpawHbiii JOTOBOP HpU3BAH YPETYIHUPOBATh KAK MMYINCCTBCHHBIC, TAK U
JUYHBIC HCUMYIICCTBCHHBIC OTHOIICHIMS MSIKAY CYTIPYTaMH, a TAKXKS MPaBa v 00SI3aHHOCTH CYIPYTOB B OTHOLIIC-
HUM uX aeTei. [TTaBHOM 0COOCHHOCTRIO OPAYHOTO JOTOBOPA SIBIISICTCS HEIOITYCTUMOCTD VXYALICHIS TIOJIOKCHUS
CYTIPYTOB WITH APYTHX JIMI] B YaCTH TPAB U TAPAHTHI, IPCIYCMOTPCHHBIX CCMCHHBIM 3aKOHOIATCIHCTBOM.
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