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MCNAM U MPABAYE/TOBEKA:
KOHUEMNTYA/NbHbBIE OCHOBbl, OCOBEHHOCTW PA3BUNTUNA

Kotnap isaH NBaHOBMY,
PecnybnukaHckoe 06L,eCTBEHHOE 06beJMHEHME 3aLLUTbI NPAB Ye/loBeKa
(cekuus MexpayHapogHoro o6uiectsa npas 4enoseka) (r. bpect, benapych)

MimeeT MeCcTO aKTyalbHOCTb paccMaTpuBaeMoii npobnembl. IHTepec cpean obLue-
CTBa NyYeHblX BO3pacTaeT B CUY BAUSHNS COGbITUIA, NPOUCXOAALLMX B COBPEMEHHOM MUpE
1 B EBpone B YacTHOCTW. B A0KNafe pacCMOTPeHbl KOHLENTYyasbHble OCHOBbLI MPaB Yeno-
BEKa B MCNaMe, yKasaHbl 0COGEHHOCTM W TEHAEHUMN B Pa3BUTUN COBPEMEHHOW MCNaMCKOIA
TEeopun Npas YenoBeka, ee 0OT/NYNS OT 3anagHoil. MaTepuan, npeacTaBneHHbli B foKnae,
npeacTaBNsseT MHTEpPEeC He TONbKO A4S CNeLManncTOoB, HO U A5 WINPOKOIi ayanTopun.

WccnegoBaHne npobnemMaTriki Npas YesioBeKa - OTHOCMTE/IbHO HOBOE Harmpas-
NleHUe MYCY/IbMaHCKO-NpaBOoBOl HayKu, KOTOPOe-paspabaThiBaeT 3Ty TeMY Mpenmy-
LeCTBEHHO B CpaBHUTeNbHOM niaHe. KOMNapaTUBUCTCKMIA MOAXOL BMOMHE 3aKO-
HOMEpEH, NOCKOMbKY MCNaMcKas KOHLENUMs ApaB YenoBeka B 3HaUNTeNbHOI Mepe
MbIC/IUTCS B KQUECTBE a/lbTePHATUBbI IMBEPANbHBIM B3r/s4aM W B CU/Y 3TOFO Halle-
NeHa Ha 060CHOBaHWe NPEeBOCXOACTBA MCMAMCKOr0 BUAEHUS MpaB YenoBeka Haj 3a-
nagHbIMU TEOPUAMY, & Lapuata - Hag MexyHapoAHO MpU3HAHHbIMU CTaHAapTaMu
nn6o, B KpaiiHem cfiyyae, COBMECTVMOCTI MYCYNbMaHCKOro npaea c 3TUMU UAesMU
M NpuHLMNaMun. Takas 06lyas -HanpaBNeHHOCTb MCNAMCKMUX pa3paboToK Mo AaHHO
TeMe BO MHOTOM 06bSACHSIETCS TEM, UTO BblABUraeMble NPOTUB UCNaMa 06BUHEHUS B
HapyLLeHUW NpaB Ye0BEKA BOCMPUHMMAIOTCSA B MYCY/IbMaHCKOM MUPe KaK YMpek B
afipec WwapuaTa B LefIoM, HeraTUBHas OLleHKa ero Kak npaBOBOW CUCTEMbI, KOTOpas
He COOTBETCTBYET COBPEMEHHOMY MOHVMAaHUIO MpaBa U CNpaBed/IMBOCTY.

Wcnam GYyKBanibHO 03HauyaeT «MOKOPHOCTb». Mciam He TOMbKO onpegeneHHoe
peNMrno3Hoe-yueHme. 3T0 - 0cobas KynbTypa, LuBUAKM3aLKSA, 06pas XWU3HU, MNO-
BeAeHUs NoAel. ®opMupoBaHMe Takoro o6pasa 06LL,eCTBEHHOI XN3HU, PEryimpo-
BaHWE Pa3/IMUHbIX €6 CTOPOH OCYLLECTBASETCS WApNaToM - CBOAOM Y3aKOHEHHbIX
npeanucaHuii. LLlapuaTt o3HauaeT «nyTb», «CnefoBaHne». Mo yTBEpAUBLIEMYCS B
UENamMCKOl NUTepaType MHEHMIO, LapuaT onpejensieTcsl Kak COBOKYMHOCTb o6pa-
LWEHHbIX K I04SM NpejnucaHunii, yCTaHOBNEHHbIX ANNaxoM U NpefaHHbIX UM Yepes
Mpopoka. LLlapnaT - 3To TwaTeNbHO pa3paboTaHHbI KOAEKC NOBefeHUs, COAepXa-
wuii B cebe 06psL0BbIE HOPMbI 6OFOMOUMTAHNS, HPABCTBEHHbIE 3aKOHbI CeMeliHoi
1 06LLECTBEHHO XU3HN, pa3fiMuHble paspeLleHus, NpeanucaHns 1 3anpetbl, Npu-
3BaHHble YPEry/MpoBaTh OTHOLLIEHUS MyCyNibMaH K bory, K 4efioBeKy n K 06LlecTBy
B LIENIOM.
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OCHOBHbIMW UCTOYHMKaMW LIapuata, WUam MyCy/nbMaHCKOro npasa, ABNAKTCA
CesweHHble nucaHns KopaH n CyHHa, KOTOpble COFacHO WMCNaMCKOW Tpaguumm
ABNATCA 60ro0f4aHHbLIMMW, & NOTOMY He MOTYT U3MEHATHLCA YEIOBEKOM.

Vicnamy Kak OfHOI 13 Tpex BeNnyaiiLnX pennuruii npucyLLn onpeseneHHbIe LeH-
HOCTW, Ha OTCTaMBaHue, obecrneyeHre HOPManbHOIO0 PYHKLMOHUPOBAHWNSA KOTOPbIX Ha-
npas/ieHbl HOPMbI LWapuaTta. B vcname BbIgeNsOTCA U NOAeXaT 3aWuTe cnegyroLiune
OCHOBHbI€ LIEHHOCTW: PeNnrus, XXun3sHb, pasym, NpoAoIXeHNe poaa, CO6CTBEHHOCTb.

B cucTeme mepapxmu LEHHOCTeA ucnama penvrus 3aHMMaeT nepBoe MecTo.
W 370 He cnyyaiiHo. Beab penurua coctaBiasieT OCHOBY Mcnama. VIMeHHO penurus,
NATb ee CTO/MINOB - OCHOBHbIE MpaBW/ia Ucnama - 3aknafbiBaloT U B MocneaytoLem
OonpeAensoT W pPa3BMBAKOT OTHOLIEHME YenoBeka K APYrMM BaXKHEMLIWM. LleHHO-
CTSIM, B TOM YMC/e K NpaBaM 1 cBo60aM YenoBeka.

Touka 3peHMs ucnama Ha npaBa YenoBEKA W3M0XeHa B pafe AOKYMEHTOB W,
npexgae Bcero, B Apabckoil xapTum npas venoseka [1].

Apabckas xapTus npaB 4YenoBeka OTpaXKaeT TPaguuuu, LEHHOCTU W HOPMbI
BCEX MCNAaMCKUX 06LeCcTB. B HUX AeiiCTBYIOT HOPMbI LLapuata uam MyCcybMaHCKo-
ro npasa. lNpasa 1 cB0o6OAbI YE/I0BEKA B UCNaMe PacCMaTpuBalOTCA KakK YacTb My-
CYNbMaHCKOW pennrumn, oHn fapoBaHbl 60roM, MO3TOMY He MOANEXAT HapyLUeHUto
M U3MEHeHNI0. B MyCynbMaHCKOM MpaBe 3aKpenaeHbl: NpaBo YenoBeKa Ha XWU3Hb,
cB06OAY MbICAN M MHEHWIA, NpaBO Ha 06pa3oBaHNe ¥ MaKCMManbHOe MONyYeHue
3HaHWUI, NMPaBO KaXAOro Ha TPYA W yBaXKeHWe-K Tpydy, MpaBo Ha CouManbHYH 3a-
WMTY M NOMOLLb, & TaKXe rapaHTun npas HEMYCY/IbMaHCKUX MEHbLUWHCTB U NpaB
KonnekTnensma. CogepxxaHme npas v cB0O6OA, 3aKpenaeHHbIX B ApabcKoi xapTum,
B OCHOBHOM COBMajaeT C coAepXaHhem Bceoblyieil geknapauuy npas YenoBeka,
MexayHapoHbIX MakTOB O rpaXAaHCKUX W MOANTUYECKUX, 3KOHOMUYECKUX, CO-
LUManbHbIX N KYNbTYPHbIX NpaBax. BmecTe ¢ Tem B Yncne 0COBEHHOCTe XapTum Bbl-
pensertcsa 10 06CTOATENLCTBO, YTO NpefOCTaB/eHNe ONpeaeneHHbIX NpaB 1 cB06os
4esi0BeKY, rapaHTumM UX.COBMI0AEHMNS CBA3bIBAETCA C rpaXKAaHCTBOM. B Heli HeT np#-
MOro yKasaHus Ha 3alpelieHne pabcTBa, XOTA NPUHYAUTENbHbIA TPYS 3anpeLyeH.
Bce nonoxeHus Apabckoii xapTumu nNpaB YyenoBeka MOryT [eliCTBOBaTb B Npejenax
HOpPM LiapuaTta. ©4HaKo MHOTVe NOM0XeHNs LWapnaTa Haxo4aTca B ABHOM NPOTUBO-
peunn Kak c.HOpMamm XapTuun, TaK ¥ C MeXAYyHapoAHbIMU AOKYMeHTamMu no npa-
BaM 4enoBeka. B mx umcne: npaBa XeHLMH 1 NpaBa My>X4WUH, B YaCTHOCTW, Npasa,
KOTOpbIe MMEeT MyXbs, Apyrue. B obwem:

1 MO0>XXHO KOHCTaTMpoBaTb ()OPMUPOBaHME AOCTAaTOUYHO Pa3BEPHYTOMN KOHLEMN-
LAV NpaB YenoBeKa B Ucname, pa3paboTka KOTOPOIi CTana 0THOCUTENbHO CaMOCTOSA-
TeNlbHbIM HanpaB/ieHNEeM ee COBPEMEHHO MyCY/IbMaHCKO-MPaBoBOMi Mbican. CTOUT
MOAYEPKHYTb ONEPEeXalLLy pofib B 3TOM NPOLECCe He rocyfapCTBEHHOrO HOp-
MOTBOpYECTBa, a CamMoii HOPUMANYECKO HayKW, KOTOpas cymena BbipaboTaTb C06-
CTBEHHbIIA MOAXOA K TO/IKOBAHUIO MOM0XEHW KopaHa, MepeBoAs UX Ha A3blK Npas U
cBobopg uenoseka [2, ¢. 31-38].
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2. ipes BepxOBeHCTBa LlapuaTa U CBA3aHHOCTM NpaB YeNl0BeKa ero NpuHyuna-
MW 1 HOpMamMW NocnefoBaTeNlbHO NPOBOAMTCS COBPEMEHHO MYCYNbMaHCKO-Mpa-
BOBOI MbIC/Ibl0. DTOT MOMEHT HEOBXOAMMO YUNTbIBaTb MPU OLEHKE MHEHUS O TOM,
4TO LapuaT COOTBETCTBYET MOTPEBGHOCTAM KaXAOro Hapoja M ycnoBusaM 06oii
MCTOPMNYECKON 3M0XKU, NOCKONbKY onepeann 3anaf Ha 14 BeKOB B MPU3HAHUU U 3a-
KpenaeHun npuHUMMNOB CBOOOALI N paBEeHCTBA /t0fel, OCHOBHbIX NpaB M CBOGOA
yenoBeKa, BK/tOYas Takue, KOTOpPble MeXAyHapogHOe NpaBo He yrnoMuHaeT (Ha-
npumep, 3awWuTy Y4eCcTW U JOCTOMHCTBA yconwwux). JaHHblii nocTynat no3BoaseTt
HEKOTOPbIM MYCY/bMaHCKUM CTpaHaM, He 0TKa3blBasiCb OT CBOUX LLeHHOCTEW; Npu-
HUMaTb MeX/[YHapOoAHble CTaHAapPThl MpaB YeN0BeKa U AenaTb aKLeHT HaToM, YTo
3a pefjKUM UCK/IIOYEHNEM OHU BMOJIHE CO3BYYHbI MCaMCKMM nogxogam. Ervnet, K
npumMepy, nogaepxxan Bceo6Lyyto AeknapaLuto npas YenoBeka APy FON0COBaHUN B
OOH. W Bce e noa4vepKnBato, YTo abCoONOTHU3aLMSA LWapmnaTa 0CTaeTCs BaXHeliwen
npo6nemoin Aeknapaunin 1990 n 1991 rr. Mpo6nema He TOALKO B MPEBO3HECEHUN
lapuarta Haj BCEMMW 3aKOHaMW, a TakXe B yManuyMBaHWUU MO MOBOAY YKa3aHHbIX B
LLlapnaTe TeNecHbIX HaKa3aHW, TaKUX Kak amnyTauus-pyKu Uam HOTU 3a BOPOB-
CTBO, NOpKa Unn 3abuBaHMe KaMHAMU 3a pa3Bpar.

3. B pa3BUTUM COBPEMEHHOI MCNAaMCKO<TeOpMn NpaB YenoBeKa HanMLUo fBe
TEHAEHUNW: NUHNA Ha KYNbTYPHO-LMBUNN3ALWMOHHOE CBOEOGpasne, YHUKaNbHOCTb
lwapuarta v gBUXXeHWe No NyTu rnobanusauuy B HanpaeBneHUU COAMKEHUS ncnam-
CKOWi NpaBOBOW MbICNN C 06LEMUPOBLIMM MOAXOAAMM K NpaBaM 4venoBeka. O6e
YyKa3aHHble TEHAEHL MW NepenneTanTCad u 4YacTo KOHKYPUPYIOT APYT C APYrom, npe-
[laBasi HEOHO3HAYHbIN XapaKTep (OCMbIC/IEHUIO NpaB YenoBeKa B MyCY/NbMaHCKOM
mMupe. COOTHOLLIEHME MEXAY HAMWU 3aBUCUT OT KOHKPETHbIX YCNOBUIA W, npexgie
BCEro, OT YPOBHA BAUAHUS UCNaMa Ha 06LLeCTBEHHO-MONNTUYECKYHO XU3Hb, a Lla-
puaTa - Ha HauMOoHaNbHO-MPaBOBY CUCTEMY.

dopmupyeTcs KOHLENUMs COBMECTMMOCTM McNaMa U npaB 4YenoBeKa, npep-
CTaBUTENbHULER KOTOpoli cTana LUnpnH 36agmn. MpuBeaeM BbiLepXKU U3 ee HO-
6eneBCKOW neKUnn: «J1104n 0TANYAKTCS MeXAY CO60H, OTANYAKTCSA N UX KYNbTY-
pbl. Jlloan XUBYT M0-pa3HOMY, U CBOK 0COGEHHOCTb MMeeT Kaxaas LuBuamsayus.
JTtoan pa3roBapuBalOT Ha MHOXECTBAX A3bIKOB. JTHOAM PYKOBOACTBYOTCSA PasHbIMU
PENUTUO3HBIMU YOeXAEHUAMU. JTHOAN POXKAAKTCS C Pa3HbIM LBETOM KOXM, U MHO-
rme-KynbTypHble TPaANLMUN CTaBAT UX XWU3Hb B 3aBUCMMOCTU OT LBeTa M OTTEHKaA
KOXW. JTIoAu OfieBatoTCA MO-pPasHOMY, M Kax[blii Mo-cBoemMy npucrnocabnubaetcs
K CBOEMY OKPY>XXeHUH. J1toAn Mo-pasHOMY camoBblpaxarTcs. My3blKa, Ky/ibTypa
M UCKYCCTBO TOXe pacnafatoTcs Ha pasHble CTUAU. Ho, HECMOTPS Ha 3TW OT/IMYNS,
BCe /IIOAMN MMEIOT HeyTo obLiee: BCe OHW - YeNOBEYECKME CYLLECTBA, HM GOnblLe,
HW MeHbllUe. W Kak Obl CUNbHO OHW HE OT/IMYANUCh MeXAY CO60W, HO BCe Ky/bTypbl
NPOHM3aHbl ONpeAeNeHHbIMW 06 UMU NPUHLMNAMN:

- HW 0fHa KyNbTypa He f0NycKaeT 3KcnyaTauum YeN0BeYECKUX CYLLECTB;

- HW 0fHa penurus He paspellaeT y6nBaTb HEBUHOBHbIX;
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- HV OfHAa UMBUIM3ALNA HE NPUHMMAET U3eBaTeNbCTB 1 Teppopa;

- n3feBaTeNbCTBA NPOTUBOECTECTBEHHbI YE/IOBEYECKOMY CO3HAHMIO;

- XKEeCTOKOCTb M 6ecnouiafHoCTb CUMTAIOTCA HEMPUEMIEMbIMU SIBEHUSMU B
Nt060W KynbTYpPHOR TpagmLuu.

WNHaye rosops, 3TW 00LiMe MPUHLWMbI, XapaKTepHble BCEM LWBUAN3ALUAM,
eCTb OTPaXeHue HaWunx hyHAaMeHTanbHbIX NpaB YenoBeka. Takum 06pa3oMm, Kyb-
TYPHbIE OCHOBbI HUKOTja HE CMOTYT UCMO0Mb30BaTbCA Kak Npeasior Ans HapyLueHus
npaB 4enoBeka, MOTOMY YTO 3TU NpaBa BOMOLLAOT CO60K CaMble OCHOBHbIE LiEH:=
HOCTM YeNnoBeveCcKux Lmemnnsaumii. Bceobuas geknapaymsa npas YenoBeka yMeeT
BXMWBaTbCS YHUBEPCANbHO Kak Ha BocToke, Tak M Ha 3anage. OHa COBMecTUMa €
no6oii Bepoli n penurneil. HeyBaxeHue K HalWMM Yen0BEYECKUM NpaBaM-yHUYTO-
)KaeT OCHOBbI Halleil YenoBeYHOCTU. He YHUUTOXUM Xe 3TOl (hyHAaMeHTanbHo
npaegbl, 160, KOrga Mbl cienaem 370, cnabbiM He GYAET K YeMY MPUKOCHYTHCA»
[3, c. 160-161].

Mcxoas n3 HOpM U LLEHHOCTe WwapuaTa, UX nepapxuun, NpeAacTaBUTeNn ncnam-
CKOFO MMpa CYMTaloT, 4YTO Mcnamckas LMBMAN3aLUA [OMKHA VIMETb COBCTBEHHYIO
KOHUEeNLUUio npaB 4Yenoseka, oTnuvalolyoca oT nubepanbHoii. bonee Toro, my-
CYNbMaHCKME yYeHble YTBEPX AT, YTO OCHOBOMNOAArakL e NCTOYHWUKN WapnaTa
(KopaH 1 CyHHa) npm3Hanu 1 3aKpenuau NpuHLMUILLCBO6OALI U paBEeHCTBA toael
noutn 14 ctoneTwii Hasafj, TO eCTb 3340/Ir0 A0 . MPUHATUA MeXAYHapoAHO-NpaBo-
BbIX aKTOB COBPEMEHHbLIM MWPOBLIM COO6LLECTBOM. HekoTopble UccnefoBaTenn yT-
BEPXJAl0T, UTO 3anafHble AOKTPUHbLI NPaB UenoBeka MPOCTO KONUPYIOT Tpaguuun
W ngen ncnama, Tak Kak LMBuamM3aLms M npaBa YenoBeka BbllWAW UMEHHO OTCHOJA.
MpuyemM, NOZYEPKMNBAIOT OHW, BCE OCHOBHbIE NMpaBa ¥ CBOOOAbI YenoBeka Obln He
TO/MbKO [EKNapupoBaHbl, HO ¥ pednin30BaHbl Ha NPaKTUKe C CaMOro BO3HUKHOBEHNSA
ucnama. Mo MHEHWUIO MHOTUX-YYEHbIX, UMEHHO WUC/laM YCTaHOBUN YHUBEPCabHbIe,
thyHAaMeHTanbHble NpasBa YenoBeKa B CUY ero ctaTyca Kak pasymMHOro 4enoseye-
CKOTO CyLLecTBa.

3anagHble >Xe MCCNeAoBaTeNn CUMTAlOT, YTO Takue NPUTA3AHUA UCNAMCKWX
nccnegosarteneil ABAAOTCA HeO6OCHOBaHHbIMW. Bonee TOro, OHW npoTuBOpeyvaT
06Lenpn3HaHHOI KOHLeNnuMn npaB 4enoBeka, chopMUPOBaHHON B pamkax Opra-
HM3auun O6bEANHEHHbIX Haluii, a N03TOMY He MMeKT NpaBa Ha CyLLeCTBOBaHMe.

B uemOke oTAnuMe NcnaMcKol KOHLeNLMmu NpaB YenoBeKa OT 3anagHoii?

BO=mepBbIX, NPUPOAA MPaB Ye/0BeKa TPAKTYeTCA Kak 60XEeCTBEHHAs, B TO Xe
BpeMS, Kak B 3anafHOW, - KakK ecTecTBeHHas. [paBa YenoBeka B Ucname - 370 Npu-
Buierus bora-Annaxa, a He nNpaBa Yef0BeYeCKMX CyllecTB. EBponeliLbl BO3paxa-
t0T: NpaBa, KOTOPble ABAAOTCA NpUBUAEruamMum Annaxa, a He NpaBamMu WHAMBMAA,
- 3TO He KOHLENuus npas YenoBeka.

B0O-BTOpbIX, OCHOBHOE € pa3nnume Mexay KOHLenuusamu npas 4enoBeka
3anafHbliX 1 BOCTOUHbIX LMBUAN3ALMNIA 3aKN0OUaeTCH B NPUOPUTETE Ye10BEYECKOIA
WHOMBWAYANbHOCTU B CUCTEME WX LieHHOCTeld. B 3anagHoi KOHUENLUU NUYHOCTb
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paccMaTpuBaeTCs Kak BbICLIAs LeHHOCTb roCyAapcTBa 1 06LecTBa, B UC/1AMCKOIA -
Hajl NpaBaMu YeNOBEKa BO3BbILIAOTCS BOr 1 NpaBa pa3/inyHbIX coo6ulecTB. MpaBo-
BOI CTaTyc YenoBeka B MCIAMCKOM MUpPE PerynumpyeTcs Mycy/nbMaHCKAM MNpaBoM U
LIapnaToM, KOTOpble HaX0A4ATCs B OMpeAe/eHHOM NPOTUBOPEYMU C HOPMaMU MeX-
AYHapoAHOro mpaBa. Micnamckas KOHLENuuMs npas YenoBeka MbIC/IUTCS B KauecTse
aNbTepHaTWBbI 3anafHbIM MGepanbHbIM B3riSAaM, NOMOXEHHbLIM B OCHOBY MeXAy-
HapofHO-MpPaBOBbIX JOKYMEHTOB B 06/1aCTV NpaB Ye/0BEKa.

EcTecTBEHHO, NCNaMCKas KOHLENLKs NpaB Yes0BEKa, 0CTaBasiCb CamMoii coBol,
He MOXEeT 0TKa3aTbCsA OT TeX, XOT N HE MHOFOUYMCEHHbIX, MPUHLMUMOB U HOPM, KO-
TOpble OAHO3HAYHO ycTaHOB/eHbl KopaHoMm v CyHHoIA. Ho nmo gpyrum Bonpocam,
KacatolMmcs 60/bLUMHCTBA NpaB M cBOGOS YenoBeka, ee COMAMKEHUE.C pasdens-
eMbIM MWPOBbIM COOGLLECTBOM MOHUMAHWEM BMOJHE PeanbHO, XOTS OHO WUAeT K
NPOTUBOPEUNIO U He 6e3 KOH(M/IMKTOB BHYTPU CaMoil UCNaMCKO Mbicnn. naBHoe,
UTO 3TOT MPOLLECC NPOAO/KAETCS U Mpeesbl OTMEUEHHOT0 CONMXKEHUS elle He f0-
CTUTHYTbI. Takoe HanpaB/ieHWe MCNaMCcKoii Teopuu npaB’HenoBeka npuobpeTaeTt
0c06YyH0 aKTyasbHOCTb B COBPEMEHHOM MUpE C ero 06OCTPSIOWMMKUCS NonTUYe-
CKUMU W UAeHHBIMU KOHQIMKTaMU, B KOTOPbIX UCNAMY MPUHAAIeXUT He nocnef-
Hss Pofib. MOXHO CKasaTb, YTO COOTHOLUEHMe 3anafHOi 1 UCNaMCKOW KOHLenuuit
npaB 4YefoBeKa MOATBEPXAAET U OAHOBPEMEHHO OMPOBEPraeT W3BECTHYIO TEOPUID
CTOJIKHOBEHUS LMBUNN3ALIWIA.
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