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OCOBEHHOCTN AOIrOBOPHOIO PEXUMA
VMYLECTBEHHbIX OTHOLUEHWIA CYNPYIOB
B PECITYBJIVKE BEJNNTAPYCb U YKPAUHDI

XoBpaTtoBa CBeTnaHa HukonaesHa
cTaplunii Nnpenojasartens kadeapbl rpaxAaHCKoro u
XO3ANCTBEHHOrO NpaBa yupexAeHua obpasoBaHua «Morunesckuii
fOCyAapCTBEHHbI yHUBepcuTeT MMeHn A. A. Kyneluosa»
(r. Morunes, benapycb)

B cmambe paccmampuealomca akmyasnbHO 3HayuMble 60Npochl paso-
8020 peaynuposaHus bpayHo-cemeliHbiX OMHOWeEHU 8 OMHOWeHUU 3aKmio-
yeHua bpayHo2o dozoeopa e Pecrnybnuke Benapycb u YKpauHbl KaK umero-
WUMU MeCHYIO IPasosyio U CouuanbHylo Cea3b.

B ycroBusax XX| Beka Bce 6oree WHTEHCUBHBIM MPOUCXOAAT
npouecchbl MexayHapoAHoW Murpaumn HaceneHus, Kotopble 06-
yCnaBnuBatoT BO3MOXHOCTE OOpeTeHuA nogbMu CBOel BTOPON
MOMOBUHKM C MOCNeAyoWUM 3aknioveHnem Bpaka. ABconoTHoe
BONBLLUMHCTBO MUrPUPOBABLLMX YeNOBeK B Hallly CTpaHy cocTaBumm
rpaxgaHe ctpaH CHI. Tonbko B 2017 roay yaenbHbIi BeC NpubbIB-
LUMX U3 9TUX cTpaH coctaBun — 70 %, a B 2015 ., HanpumMep, yaernb-
HbIM BeC NpUOLIBLLUX U3 3TUX CTpaH cocTaBun 79 %. Cpeamn HUX Ha

nepsoM MecTe Poccua n YkpauHa — 28 u 37 % cooTBeTCTBEHHO [1].

Mpn aHanuse 3akntodeHHbIX B6pakos, B 2015 rogy ns 82030 6pa-
KoB — B 4009 criyyasx XeHux He nven rpaxgaHcTea benapycn —5 %,
HeBeCTa He uMerna 6enopycckoro rpaxaaHcTea B 2627 cryvyasx —
3,2 %. Mpn 9TOM XeHUXU rpaxgaHe YKpauHbl, coctaBunn — 21 %, He-
BecTbl — 33 % [1]. Takum 06pa3oM, BONPOCHl NPaBoro peryrmpoBaHus
[OrOBOPHbBIX OTHOLLUEHWIA CYMpyroBs, He UMetoLMx obLyero rpaxaaH-
ctBa Pecny6nukm Benapyck unu YkpanHbl, SBNSETCA akTyaribHoW Te-
MOW nccneoBaHua U obrnagaer NpakTUYeCcKoW 3HauMMocCThio. Beap
MHOrVe rpaxaaHe, BCTyrnas B Opak, He 3a4yMbIBaroTCA O TOM, kakoe
UMYyLLEECTBO OHM MPMOBPETYT, @ NpK pacTopXeHUU Bpaka yxke cTas-
KMBaKOTCA C HOBOW NpobrnemMon pasaena UMyLyecTsa, KOTopoe ABMS-
eTcA 00Lell COBMECTHOW COBCTBEHHOCTHLIO.

PerynuposaHne nMyLLeCTBEHHbIX OTHOLLIEHWIA CYMNpYroB,. He uve-
toLLMX 06LLiero rpaxgaHcTea, Koraa oAuH U3 HUX UMeeT rpaXAaHCTBo
Pecny6nukn Benapyck, a BTopas CTOpoHa — rpaX4aHCTBo, YkpauHbl
UMeLoT Kak obLyue, Tak W OTNUYHBIE NMPUHLUMMLL 3aKOHOAATENECTBA
3TUX cTpaH. Bo-nepBekix, Ux HopMaTWBHaA NpasoBasn basa rpaxgaH-
CKOro M cemeliHoro npasa ccopMMpoBanach Ha,OCHOBE COBETCKO-
ro npasa. Bo-BTopbIX, cucTema npasa ykasaHHbIX CTpaH OTHOCUTCA
K TaKk HasblBaeMOW ceMbe poMaHo-rTepMaHcKoro npasa. B TpeTbux,
CTpaHkl NPU3HAIOT MeXAYyHapoAHbIe CTaHAapTel HopM npasa. B aTo
Xe Bpems, 3a bonee YeM 25 neT cyBepeHHOro pasBUTUA TUX CTPaH,
perynuposaHue NMYLLEeCTBEHHbIX OTHOLLUEHWIA CynpyroB UMeeT pas-
nnuma. CneayeT OTMETUTb, YTO OCOGEHHOCTL JOMOBOPHBIX OTHOLLIE-
HUIA MeXAy Cynpyramm HOCUT FINYHEIN XapakTep U paccmarpusaeTca
Kak ansrepHaTvBa pexumy obLUel COBMECTHON COBCTBEHHOCTU.

OgHol 13 rmaBHoW ocobeHHocTblo Kogekca Pecnybnukun Be-
napycb o 6pake n cembe 1999 r. (aanee — KobC) 6bino Beede-
HWe MHCTUTYTa, BpayHoro AoroBopa, HOPMbl KOTOPOro MO3BONWNN
rpaxaaHam. yperynmposaTe BHyTpUCEMEWNHbIE MPaBOOTHOLUEHUA
Mo CBOEMY-yCMOTPeHMWo. Takum oBpasoM, Cynpyru nonyunnu Bos-
MOXHOCTb CamMWM yCTaHaBnuBaTe NPaBoOBOW PeXUM KMMyLLecTsa
cynpyroB. MMyLjecTBo, HaxuToe cynpyramv B nepuoj Gpaka, He-
3aBWCKMO OT TOTO, Ha KOro U3 CYnpyros OHO NpuobpeTeHo Moo Ha
KOro» N KeM BHeCeHbl AeHeXHble CpeAcTBa, ABMNAETCA X obLel
COBMECTHOW coBCTBEHHOCTLIO. CYMNpyrn MMELOT paBHble Mpasa Bna-
[AeHUS, Nonb3oBaHUA U pacnopAXeHns 3TUM WMYLLeCTBOM, ecru
MHOE He npedycMoTpeHo BpayHbiM goroBopom [2, cT. 23]. B agaHHowM
ctatbe KoBCa He onpeaenseTcA NpUMepHbIA NepeyeHb TOro, YTo
OTHOCWTCA K MOHATUIO «0OLLee NMYLLeCTBO CYMnpyroe».

AHaHuu C.M. oTmevaeT, 4to BpauHbIil JOroBop — 3TO cormnalleHne
Cynpyros N nuy, BCTynawoLmx B Opak, onpeaenswooljee WMyLle-
CTBEHHbIe U (UMW) NNYHBIE HEWMYLLEECTBEHHbIE MpaBa W 0093aHHOCTU
cynpyros B Nepuog 6paka 1 (Unn) B cryyae ero pactopxeHus [3, ¢. 59].

CornacHo u. 1 cT. 13 KoBC, rge o6o3HaueHo, uto BpauHbiii goro-
BOP 3aKno4aeTcsa B LienAxX MOBbILLEHWUA KyNbTYpbl BpayHbIX U cemei-
HbIX OTHOLLEHWI N OTBETCTBEHHOCTU OAHOIO Cympyra nepeg Apyrum,
onpezeneHus npas M 06a3aHHOCTEN cynpyroB B 6pake v (Mnu) nocne
ero pacTtopxeHus nuua, BcTynawowue B 6pak, u cynpyri B nroboe
Bpem4 [2]. Takum oBpasom, camo onpegeneHue GpavyHoro Jorosopa
MOXHO KOCBEHHbIM 06pa3om BbIBECTH U3 Lienel, KoTopble noctasurn
3aKoHoAaTenNb M 3amMeyeHo, YTo cybGbekTamn bpayHoro forosopa SB-
NATCA: CYNpyru U NLa, XenarLyme BCTYNUTL B Bpak.

CeMelHbIM  KoAekcoM  YkpauHbl, BCTyMMBLUEM B AelcTBUe
2004 roay, koTopbI BepxoBHas Paga YkpauHbl npuHana 10 sHBaps
2002 r. (ganee — CKY) n.1 ct. 66 sakpenneH NpWHLMN COBMECTHON
COBCTBEHHOCTU CYMpPYroB, COMMAcHO KOTOPOMY MMyLLeCTBO, Npuobpe-
TeHHoe BO Bpems Gpaka, NpestoMupyeTca COBMECTHBIM, €Cn WHoe
He yCTaHOBMEHO cormnalleHnemM CTopoH. OTHOCUTENBHO COBMECTHOW
cobcTBeHHOCTU N. 1 ¢T. 66 CKY ycTaHaBnNuBaeT, YTo Cynpyru UMeroT
paBHble NpaBa Ha AaHHOe UMYLLEeCTBO, MPaBo CYMpyros Ha YCTaHOB-
neHve nopsaka norb3oBaHWA obLWUM MMyLlecTBoM [4]. B oTnnuune
oT u. 1 cT. 13 KoBC B yKkpauHckom CemeliHOM Kogekce BoobLe oT-
CyTCTBYeT onpeAerneHne GpayHoro JoroBopa, Takke Kak U Lienb ero
3aKnoveHns. YkpanHckoe 3aKoHOAATenbCTBO BblAensdeT «bpayHbi
goroBop» oTaensHor 10 rmaBoi (cT. 92-103 CKY). CtaTbsa 92 3akpe-
nrseT NpaBo Ha 3aknoYeHne GpayHoro AoroBopa LMK, NoAaBLUW-
MW 3asiBNeHNe 0 perncTpaumm 6paka, a Takxe cynpyramu [4].

HeobxoanMo OTMeTUTb, YTO, YKpaUHCKUI 3aKoHoAaTesb, B OT-
nuune ot KobC, Takol HOpPMOI YeTKo 3aKpenun NpaBo Ha 3akniove-
Hue BpayHoro AoroBopa nuL, KOTopble B MOMHON Mepe 0Co3Hanm n
BbIpaXKaloT CBOe XernaHue BCTYNuTb B Gpak. [puBegeHHasa Hopma
no3BonsAeT cAenaTtb BbIBOJ, YTO HOTapuyc UCTpebyeT AOKYMEHTHI,
noATBepXAatoLue 3To.
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BpayHblii 4oroBop He MOXeT orpaHWuKMBaTL MPaBOCMOCOBOHOCTE
unmn AeecrnocoBbHOCTL CYMNpyros, UX Npaso Ha obpallyeHue B cyA 3a
3aLYKTON CBOWX MpaB, TakKe He AOMKEeH cofepXaTb YCrNoBUHA, KOTO-
pble CTaBAT O4HOTO U3 CYMpPYroB B KpaliHe HebrnaronpuATHoe Nonoxe-
HWe UnK NpPoTUBOpeYaT OCHOBHEIM Hayanam CeMeliHOro 3akoHoAa-
TenkcTBa. B TO Xe BpemsA 13 OykBanbHOTO TONKOBaHMA codepKaHus
4. 2 cT. 13 KoBC, onpegenstowen, 4to GpayHblii JOroBOp He JOSKeH
HapyLaTb NpaBa W 3aKoHHbIe UHTepeckl Apyrux nuy [2]. Hanpumep,
BpayHblll AoroBop He MOXeT cogepxaTb YCNoBUW, orpaHuuvBaro-
Lux ceoboay cynpyros B Bbibope poja 3aHATWIA UNK YMeHbLLROLLUX
yCTaHOBMEHHbIV 3aKOHOM pasMep anMeHTOB Ha HeCoBepLLUEHHONeT-
Hux AeTell. B cooTBeTCTBUM C M. 7 BpayHbIi JoroBop npekpalyaeTca
C MOMeHTa npekpalleHnsa Bpaka, Ho ecnn NpeaycMaTpyUBaeT npasa
1 06A3aHHOCTM BbIBLLMX CyNpyros nocne npekpalyeHns 6paka, Toraa
OeWcTByeT A0 MX UCTOoNHeHWs [2, cT. 13].

CornacHo 4. 1 cT. 13-1 KoBC 6pauHblii 40roBop 3akntovaeTcs
B NUCbMEHHON hopMe W MoANeXWUT HoTapuanbHOMY YyAocToBepe-
Huto. B cuny 4. 5 cT. 13-1 KoBC 6payHbiii A0roBop, 3aKmoYeHHbI
MexXAy NuuamMu, He cocToAMMK B Gpake, BCTyMaeT B CUMY €O AHA
perucTpauuu 3aknoveHua Opaka opraHamu, perucTpupyrommn
aKTbl rpaxAaHckoro coCToAHUSA, a crefjoBaTernbHO ecrnu nuua, 3a-
KnrovmBLUKMe BpavHbli 4oroBop, He BCTYNAT B 6pak, To bpayHeli fo-
roBop Takxe He BCTYMNUT B CUMY U He ByaeT nopoxaaTk ANA CTOPOH
B3aWMHble NpaBa U 06A3aHHOCTH [2].

3akoHoAaTenb YkpawHbl He AenaeT B STOM OTHOLLUEHWUW MCKIo-
YeHWUN U B curty cT. 95 CKY, ecrnm 6payHblil JOroBOp 3aKoYeH A0
perucTpauuu 6paka, oH BCTynaeT B CUMy B JeHb pernctpaumm tpa-
Ka, a ecnu BpayHklii AOroBOpP 3aKMoMeH cynpyramu, OH BCTyMaeT B
cuny B fieHb ero HoTapuanbHoro yaoctosepeHus [4].

Mo MHeHuto T.E. Crnenko YkpauHa noLwuria CBOUM MyTeMm, B OT-
nmMyre oT POCCUNCKOro 3akoHodaTensa u Apyrux, AoryckaeT BKIto-
YeHue B BpayHbIli AOrOBOP MOMOXEHWN, pernaMeHTUPYIOLWUX OT-
fenbHble YCNoBWUA HEWMYLLECTBEHHbIX MpaBOOTHOLUEHWIA: Bbibop
dammnum npu 6pakocoveTaHnK, onpegeneHn amunum, UMeHN n
oTyecTBa OyayLux AeTel, cnocobbl NX BOCNWTAHWA U Apyrie Bo-
npockl JOFOBOPEHHOCTU CTOpoH [5, ¢. 18]. Ho uHble npaBa getei,
ycTaHoBreHHble CeMelHbIM KoJeKCcoM YkpauHbl B N. 4 cT. 93, pe-
rmaMeHTMpoBaTb B 6payHOM JoroBope 3anpeLyeHo [4].

Tak, 3akoHoAaTernbHble akTbl 060WX CTpaH 0 6GpayHoOM AoroBope
NpaKkTUYeCcKn CXOXM Mexay coBOl B TaKMx BOMpocax Kak, Hanpu-
Mep: GpadHbIl 4OroBOp MOXeT B nMtoboe BpeMs BblTb MSMEHeH Wi
npekKpaLlyeH Mo cornalleHWio Cynpyros, He JonyckaeT 04HOCTOPOH=
Hero oTkasa oT BpayYHoro Aorosopa, GpayHbI AOroBOp NpekpaLya-
eTCA NP pacTopXXeHWn bpaka.

M3 BLILLIEN3NOXEHHOIO CreayeT, YTo poCT KonuyecTsBa CMeLlaH-
HbIX BpakoB, NpK KOTOPLIX CYMPYM He UMeLoT obLUero rpaXaaHcTBea,
obycnaBnuBatoT KONNM3un B chepe MyLLECTBEHHbIX. OTHOLLEHWI Cy-
npyros. OBLYUM yCroBUEM rpaxAaHCKOro U ceMeliHoro npaea cTpaH
Pecny6nukn benapyck 1 YkpanHbl B cpepe UMyLLeCTBa Cynpyros, U B
OTNUYME OT CTPaH aHrMOCaKCOHCKON MpaBoBON. CUCTEMbI, 3aKOHOAA-
TenbLCTBO 3TUX CTPaH 3a OCHOBY MPWHUMAET NPUHLMMN 06 0BLYHOCTM
rnpaBs Ha NMYLLEeCTBO, NPUOBPETEHHOTO AN CO3A@HHOIO B COCTOAHUN
Bpaka. MNpun aTOM cneayeT oTMETUTL, Ha Hall B3rNAA, Gonee onTu-
MarbHbIA AMCMO3UTUBHEIA XapakTep OTHOLIeHUA. B yacTHOCTW, UH-
CTUTYT BpayHoro AoroBopa MOXET onpeAendTb WHble YCroBUSA UMY-
LleCTBEHHbIX NpaB KakK Cyrpyros 6pake, Tak 1 B cryyae pacTopXeHUs
Bpaka. Hannune 6paka, ABNAeTca HeobXoAUMbIM aneMeHToM Gpad-
HOro AoroBopa, KOTOpbIl. NpU3BaH yperynmpoBaTs UMYLLECTBEHHbIE,
Tak W NMUYHble HeUMYLLECTBEHHbIE OTHOLLEHUA MeXAay cynpyramu, a
Takxe npaBa U 0643aHHOCTN CyMNPYroB B OTHOLLEHUW UX AeTel. MMas-
Hol 0coBeHHOCTBIO BpayHoro Joroeopa ABMAETCA HeJOMYyCTUMOCTL
YXyALUEHUA TIONOXEHWA CYNPYroB MW ApYrx NuL B YacTu Npas M
rapaHTWi, NPesycMOTPEHHbLIX CeMeNHbIM 3aKOHOAATENLCTBOM.
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