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JIMIIEHUE ITPABA 3AHUMATbD OIIPEJAEJIEHHBIE
JTOJKHOCTHU UJIN 3AHUMATLCSA ONPEAEJEHHOM
JAEATEJBHOCTBIO B 3APYBEKHOM YI'OJIOBHOM
3AKOHOJATEJIbCTBE

Munnna Buxkropusi BnagumiposHna,
MoruneBcKui roCcyIapCTBEHHBIN YHUBEpeHTeT UMEHH A. A. Kynemosa
(r. Morwunes, benapycp)

B cmamwe paccemampueaemci HaKazavue 6 suoe Tuenus npasa 3aHUMAant onpe()elzen-
Hble QONICHOCIU WU 3AHUMAINBCA onpe()e/zelmoﬁ 0eamenbHOCHIbIO, npoeodumc;l conocmaeiie-
Hue ¢ AHANIOCUYHBIM HAKA3AHUEM 6 3apy§eo/cnom Y20lo6HOM npaee. Ha ocnosanuu npoee()en-
HO20 UCCTIe008AHUA 8bICKA3BIBAIONCH npedﬂoo/cenu;l RO COBepULeHCIMBO6AHUIO 3AKOHOOAMENb-
cmea, pecyaupyionieco HasHadenue anantusupyemoco 8UOA HAKA3ZAHUA.
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CornacHo ct. 51 YromosHOTO Kozmekca PecnyOmmkm benapych Hakazanwme
B BHAC JIMIICHHUA NPABA 3aHUMATHh ONMPCACIICHHBIC TOJDKHOCTH HUJIA 3aHUMATHCA
OTIPEACTICHHOMN ACATCIPHOCTHIO MOYKET OBITh HA3HAUCHO CYOM B 3aBHCHMOCTH
OT XapakTepa M TSLKECTH COBEPIICHHOTO MPECTYIUICHAS HA CPOK OT OJHOTO T0AA
J10 AT JIeT [5]. B caMoM 3aK0HE 3aKOHOAATENNb HE OMPEACIN MOHATHE JAHHOTO
BHAA HakazaHWwsl. OIHAKO, MO MHEHHIO aBTOPA, MCXOIS M3 COACPKaHMSA CT. 51
YK Pecnybmuku benapych, Mo HAKA3aHUEM B BHAC JIUULeHIUSA NPAGA 3AHUMAMb
OI’lpeaeﬂEHHble OOJIICHOCHIU WU 3AHUMAMbCS onpedeﬂeHHmZ 0esIMenbHOCIbIO
CJeIyeT MMOHNMATh JINIICHUE MPaBa OCY KICHHOTO HA ONPEICICHHBIN CPOK 3aHH-
Marb JOIFKHOCTh, KOTOPYIO OH 3aHMMACT J0 OCY>KIACHUL, a TAKKE AHAJIOTHIHBIC
3TOH ApYyTHE JODKHOCTH, JTMOO 3aHUMATHCA OTPEACICHHBIM BHIOM ICATCIHHO-
CTH B COOTBETCTBHH CO CBOHMH CIIOCOOHOCTAMH, 00pa30BaHHEM; TPoQeccro-
HAJIBHOH MOATOTOBKOH (TPYXOBOH (hy HKITHCIH).

Hcxons m3 31010, paccMaTpuBacMbIi BHJ HAKA3aHMA BKIIFOYACT B cedd
2 BUZA OTPAHWMCHUH: 3alPET 3aHUMATh OTPEIACICHHBIC T0JDKHOCTH M 3aIpeT
3aQHUMATBCS ONPEACIEHHOMN ACATENbHOCTHIO [2, ¢. 183]. Kpome Toro, ocyKacH-
HBIC K JIMICHHUIO NPAaBa 3aHUMATHh ONMPCACTICHHBIC JOJDKHOCTH HIIH 3aHUMATHCA
OTIPEACTICHHON ACATEILHOCTHIO 00S3aHbI BRINOIHATE IPEATUCAHMUS PUTOBOPA,
MPEICTABIITE IO TPESOOBAHMIO YTOJOBHO-HCIIONHUTCIPHONH WHCIICKIMH J10-
KYMCHTBI, CBS3aHHbBIC C OTOBIBAHUEM YKA3aHHOTO HAKA3AHW, COOOMATH B YIO-
JIOBHO-HCIOTHATEIEHY IO HHCTICKITUED 0" MECTE PA0OTHI, €TO H3MCHCHHH WU 00
VBOJBHCHHH C PabOTHI, 00 M3MEHEHIH MECTA JKUTEICTBA. CIIeI0BATEIBHO, Kapa
JAHHOTO HAKA3aHH BHIPAKACTCS B OTPAHUHUCHHH IPABa HA TPYA, 3aKPEIICHHOTO
cT. 41 Korcturyunu PecyOmaku benapyce.

JInmcHue npasa 3aHAMATH OMPCACIICHHBIC AOJDKHOCTH HJIM 3aHHMATBCA
OTIPEACTICHHOMN JCITCIbHOCTRIO MOYKET HA3HAYATHCS CYIOM B KAaUeCTBE,KaK OC-
HOBHOTO, TaK M AQTIQJHHTEIFHOTO HAKA3AHMA. B KAYeCTBE MOMOIHHUTCIHLHOTO
HAKA3AHHA OHO_MOYKET OBITh HA3ZHAYEHO H B TEX CJIyvaiax, Koraa OHO mpAMO HE
TIPETyCMOTPEHO B CAHKIIMHU CTAThH, HO HCXOS M3 XapaKTepa COBCPILICHHOTO JTH-
IIOM TIPECTYIUICHUS, CBS3aHHOTO C 3aHUMACMOH JODKHOCTBHIO HITH C 3aHATHEM
OTIPEACICHHON JEATCIPHOCTBIO, CYZ IPH3HACT HEBO3MOXKHBIM COXPAaHCHHE 32
HUM TPABa 3aHUMATh ONPEACICHHYI0 JODKHOCTD MM 3aHUMAThCS ONPEICIICH-
HOM ACATCTIBHOCTBIO.

AHanorm paccMarpuBacMOrO BHJA OTCUCCTBCHHOTO HAKA3AHUS IIHPOKO
npumersorcs B crparax CHI™ u [Tpubantukw.

Hampumep, B YK Poccuiickoit deaepanuu noa IMIICHUE PABA 3aHHMATh
OTIpEe/ICIICHHBIE JOLKHOCTH WM 3aHHMAThCA OIPEACICHHOU JESTCIbHOCTHIO
TMOHUMACTCA 3AMPEIICHUE 3aHUMATh JOLKHOCTH HA TOCYJAPCTBCHHOM CIYXK-
0c, B OpraHax MECTHOTO CAMOYIIPABJICHH JIHOO 3aHHMATHCS OMPEICICHHON
npodeccuonanpHOl win wHOH AeaTeabHOCTHIO [3]. YK Kasaxcrana (ct. 50)

96


http://www.consultant.ru/document/cons_doc_LAW_207940/8a802b6ce2495c26960a09b107722f2a8fcbb256/%23dst100027

u AsepOatimkana (cT. 46) myOmupyror mucmosunmto YK Poccmiickoit Dene-
paunu [3]. TTo VK Jlarmiickoi PecnyOnmku orpaHuyeHHE MPAB 3aKIHOUACTCS
B «JIMIICHUH IpaBa HA OHpGZ[GJ'IGHHBIfI HIJIH BCC BHABI HpGZ[HpHHHMaTeHBCKOfI
JICATCIFHOCTH, HA OIPEICICHHBIN PO 3aHATHH, HA 3AHATHE OIPEICICHHBIX
JOIDKHOCTEH WM HA TMPHOOPETEHHUE IPEIyCMOTPEHHBIX CHECIHATBHBIM 3aKO-
HOM paspelncHui» [4].

B yromoBHOM 3aKOHOJATEIIBCTBE PA3HBIX CTPAH PACCMATPUBACMBII BHT HA-
KA3aHHA HMECT PA3IHYHYIO MPABOBYIO IMPHPOIY, BBICTYNAA HE TOIBKO B POJH
VTOJIOBHOTO HAKA3AHUS 32 MPECTYILICHUS W MPOCTYIKH, HO H B KAUECTBE. K110~
CTeCTBHS MPECTYIUICHISD», a TAKKE «MEpHI OezomacHocT». He Beerna oauHa-
KOBA M LENEBAs HATPY3KAa JAHHOTO BUJA HAKA3AHMA, OCHOBAHMA €€ HAZHAYCHU,
CPOKH, MOPAAOK UX UCUHUCIICHUS, 4 TAKXKE YCIOBUA UCTIOJTHCHUA U KPYT Z[G)IHI/IfI,
34 KOTOPBIC OHO IMPEAYCMOTPEHO (TaK, B OAHHUX CAYyYadX 3TO IPECTYIUICHUA, B
apyrux mpoctynkd U T.an) [1]. Hampumep, YK Apmerun mpeaycMOTpeHsI pas-
JIMIHBIC CPOKH JIMIICHWA IPaBa B 3aBUCHMOCTH OT KAaTCIOPUH NMPCCTY IJICHUA.
Tak, 3a yMBINIJICHHBIC NPECTYIUICHASA CPOK HAKA3AHUA-COCTABILICT OT ABYX J0
CEMH JIET, 3 HEOCTOPOXKHBIE — OT OJHOTO roaa Ao 1matH JeT [3]. MaTepeceH onbiT
ONpENCICHUA CPOKA JAHHOTO HakaszaHuA B Ka3zaxcTaHe, rae OH 3aBHCHT OT BHAA
COBEPIICHHOIO MpecTyIuicHu. Hampumep, 3a COBEpIICHUE MPECTYILICHUHA NPO-
THB TOJIOBOK HCMPUKOCHOBCHHOCTH HCCOBCPIICHHOJICTHIUX, COBCPIICHHBIX IIC-
AaroroM HUJIM WHBIM JIMIIOM, HA KOTOPOC BO3JIOKCHBI 00SM3aHHOCTH 110 MX BOCITH-
TAHHUIO, TUIICHUE MPABA 3aHUMATh ONPSACICHHBIC JODKHOCTH WK 3aHUMATHCA
ONPEACTICHHON ACATEIBHOCTBIO B KAYECTBE TOMOIHUTEIBHOTO BHAA HAKA3AHUA
YCTAHABIUBACTCA HA CPOK OT ACCATH A0 ABAALATH JIET, 3a COBEPIICHUE KOPPYII-
IUOHHBIX MPECTYIUICHAH — HA'CPOK OT TPEX J0 ACCSTH JIET B KAUCCTBE OCHOBHO-
IO BHJA HAKA3aHUA H HA CPOK OT OJHOTO IoJa J0 CEMH JET B KAYECTBE TOMOIHU-
TEJIHHOTO BHIA HAKa3aHu [3].

Craemyer TakKe OTMETHUTD, UTO M 3aKOHOIATETIHCTBO «JAIBHETO 3apyOCKbsD»
HMCECT BHObI HAKAZAHHI B OTHOIICHHUH JOJDKHOCTHBIX JIUII B TOCYAAPCTBCHHBIX
CIy>Kammx. B HEKOTOPBIX CTPAHAX B KAYECTBE YTOJIOBHO-NIPABOBON MEPBI JIHIIC-
HH MIPAB BRICTYNACT JIMIICHUC CIICITUAJIBHBIX MPAB, MPCO0CTABICHHBIX YICIIOBC-
Ky TOCYJapCTBOM: MPABA 3aHUMATh ONPEACICHHBIC JODKHOCTH, BOAUTEIBCKHUX,
OXOTHHYBHX, PO(eCCHOHATIBHBIX U APyTHX mpas [1, c. 21].

B VK ®paHuuu paccMarpuBacMoOE HaKA3aHUE SIBISICTCS UCIPABUTEIBHBIM
BUAOM HAKA3aHWA U UMCHYCTC KAK JTUIICHHC IPAaBa UJIA OTPAHHYICHUC IPABA,
KOTOPOE BKIIFOYACT B CEOsI JINIICHUE BOAUTEILCKUX TPAB HA CPOK HE OOJIee MATH
JICT, MPUYICM TAKOC JTHHICHHUC MPAB MOXKCT OBITh OIrPaHUYCHO BOXKACHHCM BHC
paMox mpo(heCCHOHANBHOM ACATEIFHOCTH, 3aIPEHICHUE YIIPABIATH HEKOTOPHI-
MH TPAHCTIOPTHBIMH CPEICTBAMHE B TCUCHHE HE OOJIEE MIATH JICT; AaHHY TUPOBAHHC
BOJMTEIBCKHUX MPAB C 3AIPEHIICHACM XOAATAHCTBOBATH O BHIIAUC HOBBIX IIPAB B
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TCUCHHE HE OOJIEE YeM IIITH JIET, KOH()UCKALMIO OTHOTO HJIH HECKOJIbKUX TPAHC-
MOPTHBIX CPEACTB, MPHHALICKAINX OCYKICHHOMY [6]. IIpu 3TOM gaHHOE Ha-
Ka3aHWE MOKET ObITh HA3HAUCHO U KAK JOIOJHHTEIFHOE, KOTOPOES 3aKIF0YACTCSA
B 3aIPCHICHAUM, TUNOICHAH WM H3BITHH KAKOTO-THOO MPaBa, 3aKPBITHH KAKOTO-
OO0 3aBEACHIL

[To MHEHHIO aBTOpPA, 3aCIY>KHBACT BHEMAHHC YTOJOBHOC 3aKOHOIATCIIH-
ctBo OPI, KOTOPOE HE CONEPKUT CXOKETO BH/IA HAKA3AHMA, OJJHAKO B KAUCCTBE
JIOTIOTTHAUTEIIBHBIX MOCIICACTBHH IMPEIyCMaTpPUBACT: IHIICHHC IPaBa 3aHUMATH
Iy OMITHbIC JODKHOCTH U TIOJIb30BATHCS MPABAMH, TOJIYUCHHBIMH B PE3YJIBTaTe
Iy OJIIHBIX BEIOOPOB, IMIICHHE MTPABa Iy OMMYIHO H30UPaTh HIIHM rOJI0COBATH [7].
ITommmo 3Toro YK @PI 3akpemiger U TakoH BHA JOTIOJTHUTEIBHOTO HAKA3AHHA,
KaK 3arpeT Ha YIPABICHHUE TPAHCIIOPTHBIM CPEICTBOM.

HeoOxoauMo OTMETHTP H OCOOEHHOCTh HA3HAYCHHUS ‘HAKA3AHHSI B BHIE
JWIOICHUS TPABa 3aHUMATh OIPEACTCHHBIC JODKHOCTH U 3aHUMATHCS OIIpe-
JICIICHHOH NISSITEIbHOCTBEO, MMEIOIIYIOCS B 3apPyOC)KHOM YTOJIOBHOM 3aKOHOZA-
TeIbCTBE. Tak, OCHOBHOM MOPAJOK HAZHAYCHHA AHAJOTHYCH MOPAIKY HA3HAYC-
HUSA YTOJIOBHBIX Haka3aHuH B Pecyomixe benmapych. Toapko o mpHTOBOPY Cyaa.
OxHako HApsIOy C 3TUM MOXKHO BCTPETHUTH CIIVYaH, IIPH KOTOPBIX HE Tpelyercs
CHEIHANBHOTO HA3HAUCHIS JTHIICHIS Npas cytoM. OHO HACTYTIACT aBTOMATHYC-
CKH, KaK «JIOTIOJHHUTEIBHOC ITOCICICTBHEC» OCHOBHOTO HakazaHmsa. Hampumep,
YK ®PI" ycraHaBamBaeT «AOMOIHHUTENIBHOE MOCICACTBHE» MPH OCYKICHHH
JWIA K JUIICHAI0 CBOOOABI HA CPOK Oosee 1 roma, KOTOPHIM OH JIMINACTCS HA
TIEPHON OT 2 A0 5 IeT BOZMOKHOCTH 3aHHMATh Iy OIMYHBIC JOJDKHOCTH, 4 TAKKES
H30UPATCTIFHOTO MPABA, CCJTH HHOC HC OTOBOPCHO B 3aKOHE [7].

Taxkum 00pa3zoM, YTOJOBHOE HAKA3aHNE B BHJC JTHINCHUS ITPABa 3aHMMATh
OTIPEACTICHHBIC JOILKHOCTH HMJIM 3aHHUMATHCSI ONMPEACICHHOH ICSITEIbHOCTHIO,
IIMPOKO TPEACTABICHBI B YTOJOBHOM 3aKOHOJATEIIECTBE COBPEMCHHBIX 3apy-
OCKHBIX TOCYZApPeTB. B TO ke BpeMsl OHH JAJCKO HE BCEIZNA BHICTYNAIOT KaK
HAKA3aHUS, OYAYIH 3aKPCIJICHHBIME B KAYECTBE, TAK HA3BIBACMBIX «Mep 0e3-
OTACHOCTHY. [10 MHEHMIO aBTOPA, BHIUTCS LETECCOOOPA3HBIM 3AKPEIHTH CaMO
TMOHATHS JAHHOTO Hakas3aHms B aucmosnnmd cT. 51 YK PecnyOmxu Benapycs.
Tarke 00paTHTs BHUMAHHE HA ONPEACICHHE CPOKA PACCMATPHUBAEMOTO HAKA3A-
HYSI B 3aBUCHMOCTH OT KaTCTOPHH COBEPIICHHOTO MPECTY ILICHH.
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