VK 347.62

YCJI0BUA BCTYIUIEHUA B BPAK 110 3AKOHOJATEJIBCTBY
PECIIYBJIUKHU BEJIAPYCh

Opaorckas Japos PomanorHa,
MoruneBCcKui TOCyIapCTBEHHBIN YHUBEpCHTET MMEHHN A. A. Kynenrosa
(r. Morunes, berapycs)

B cmamwe paccmampusaiomes axmyansHble 80NPOCHl NPABOBO2O PEYIUPOBAHUA UH-
cmumyma 6paka, 6 YacmHocmil, NPoeeder ananu3 yeiosuii 3axnouenus opaxa, ocodennocmeii
CHUDICEHUA DPAUHO20 803PACMA, A MAKICE OOCINOAMENLCING NPENAMCMEYIOWUX 3AKTIOYEHUIO
bpaxa no cemetinomy 3axkonooamenscmey PecnyGnuxu Benapyce.

Bpak — m0OpOBOIBHBIN COFO3-MY>KIMHBI H SKCHIIWHBI, KOTOPBIH 3aKIFOYA-
eTCA B MOPAAKS, HA YCIOBHAX M -C COOMFONCHHEM TPSOOBAHHMH, ONPEICICHHBIX
3aKOHOIATETHCTBOM PecmyOnmukn bemapyce, HApaBICH HA CO3TAHUC CCMBH H
MOPOKIACT A1 CTOPOH B3AHMHBIC IIPABA U 00A3aHHOCTH.

YCIOBHAMH 3aKITIOUCHHAS Opaka ABISFOTCS 0OCTOATCIBCTBA (FOPHIMICCKAC
(paxts1), 3akpemicHEBIC B Komekce PecryOmmkn bemapycs 0 Opake u ceMbe OT
9 mom 1999 ropa’(manee — KobC), m HEoOX0AMMBIE A1 TOCYIapCTBEHHOM PErn-
CTpanuy 3aKIFOUCHHA Opaka, MPU3HAHNA OpaKa ACHCTBHTCIIEHBIM. Tak, COTTIACHO
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crarse 17 KobC ycroBusamu 3aKmoueHAS Opaka SBISEOTCS: B3AUMHOE COTJIACHE
JIAI, BCTYMAKOMIMX B OpaK, TOCTIKCHAC HMH OPavHOTO BO3PAcTa M OTCYTCTBHC
TIPEILITCTBHH K 3aKJIFOUCHHIO OpaKa, MPeayCMOTPEHHbIX HacTosmmM Koxekcom.

ITo mueHmto B. I Tuxunu B.I'. TepMUH «B3aHMHOE COINIACHE JMII, BCTyIA-
FOIUX B OpaK» O3HAYACT, YTO IPH 3aKJIFONCHUH Opaka MMEET 3HAYCHHE TOIHKO
CBOOOTHOE BOJICH3BSIBICHHE CAMUX JIMII, BCTYMAOIINX B OPaK, KOTOPHIC OTJAIOT
ceOc OTUCT B CBOHX Z[efICTBI/I}IX, TOHUMAKOT CMBICJI H MOCICACTBHA PETHCTPALIUA
Opaka. XKemanue cTars My»KeM H KCSHOH JODKHO HCXOIUTh HCTIOCPSACTBCHHO OT
JkeHMXa H HeBeCTHL. B PecmyOmmke bemapych HEnb3s 3aKmOMHTE Opak 3a04HO
WA TIO0 JOBEPCHHOCTH C TIOMOIIBIO IMTPEACTaBUTENI. HUKTO HE MOXKET OBITH IIPH-
HYJICH K 3aKIIONCHIIO OpaKa 1o/l BIMSHUECM HACHIIHS, YIPO3bl HIIH HHOTO MPO-
THBOTIPABHOTO BO3JCHCTBYS HA NMCHXWKY JHI, BCTymarommx B Opak. Cornacue
HA BCTYIUICHHE B OPaK, COIPOBOXTACMOC KAKUMH-THOO OTOBOPKAMH, CIICAYCT
paccMmarpuBarh Kak OTKa3 OT 3aKIodeHusI Opaka [4, c. 79].

Kpome Toro, 1o 3axoHy TpeOyeTcs He TOIBKO B3aHMHOE COTTIaCHE BCTYIA0-
X B Opak, HO M JOCTIDKCHHC MU OpadHOTO Bo3pacrta. 110 3aK0HOmATCIBCTRY
PecnyOmmkn Benmapych OpauHbIi BO3PACT YCTAHABIMBACTCS B BO3PACTE BOCEM-
HaAuaTH JieT. COBSPIICHHOJICTHE SABILICTCH TOH BO3PACTHOM TPAHHLCH, pH 10-
CTHKCHHH I(OTOpOfI MOJIOABIC JTHOAU CTAHOBATCA MOJTHOIIPABHBIMH I'PDAXKIAHAMHA
OHH O0OPCTAOT TPAKAAHCKYIO ACCCIIOCOOHOCTH, CTAHOBATCA CYOBCKTaAMHU H30H-
pareipHOTO MpaBa, Ha HUX BO3JIATacTCA BOCHHAS 00A3aHHOCTh M TOMY IOJ00-
Hoe. [IpeaenbHOTO BO3pacTa A BCTYIUICHHS B OPaK MUIH MPEACTbHON Pa3HHUIBI
B TOAaX MEXKIY BCTYMAIOMIMMH B OPAK 3aKOH HE YCTAHABIIHMBACT.

JoctmxreHne OpadHOTo BO3pacTa TpeOyeTcss He Ha MOMCHT TIO/Ia4YH 3asgBIe-
HUSI B OPTaH, PETUCTPUPYIOMMI aKThI TPAYKIAHCKOTO COCTOSIHHS, 3 HA MOMCHT
PCTHCTpanUH 3aKIOUCHUA Opaka. [103ToMy 3asBICHHC O BCTYIUICHHH B Opak
MOXKET OBITH TIPUHATO M OT JTHIA, KOTOPOE TOCTUTAET OPAYHOTO BO3PACTA B JCHD
peTHCTPAUH 3aKIFOUEHIS OpaKa.

B ocHOBHOM, HA TIpaKTHKE OPaK 3aKIFOYAOT ML, KOTOPHIC Y>KE JOCTHIIN
COBEPIICHHOJICTHETO BO3PACTa, KAK U YCTAHOBJICHO 3aKOHOM, HO BCTPEYAIOTCSA
W CUTYAlMH, KOrAa OpavHBIN BO3PACT, TO €CTh BOCEMHAALATH JIET, CIIE HE J10-
CTHTHYT JIMIAMH, BCTYTAIOIIUMHE B Opak, HO V HHUX CYINCCTBYET PsiI MPUYHH,
Mo KOTOPBIM MM HCOOXOIWMO Co37arh cembio. B PecmyOmmke Bemapycs, kax
H BO-MHOTHX TOCYAAPCTBAX MHPA, JTHIAM, KOTOPHIC PCITHIA BCTYIIHTH B Opak,
Pa3pPCIICHO CHU3UTH OpavHbIi Bo3pactT. OqHAKO HE JIF00AS mapa MOXKCT MPHHTH
B TOCYJAAPCTBCHHBIC OPTaHBI M MOJYYUTHh PA3PEHICHHC HA CHIDKCHHE OpPavHOTO
BO3pacTa, MOCKOJIBKY 3aKOHOAATENh MPEAYCMOTPET MCKIFOUNTEIbHbBIC CIIy4aH,
KOTOPBIC U OYIyT SBITHCSI OCHOBAHHMEM UL CHIDKCHHSI OpauHoro Bo3pacra.Ta-
KHE TIOJIOKCHIS 3aKOHOJATENIFHO 3aKpeIUicHbl B crathe 18 KobC, BeryruieHune
B Opak JOIyCKAeTCs MO JOCTIKCHHH TPA’KIAHAMHI BOCEMHA/IIATHIICTHETO BO3-
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pacTa, a K YOOMAHY ThIM HCKITFOUUTCIIBHBIM CITy1asiM OTHOCATCA: 6epeMeHHOCTB,
pokacHHE peOCHKA (IIPUIEM, HE MMECT 3HAYCHHA (PakT poncTea peOeHKA MO OT-
HOWICHUIO K OyaymieMy CympyTy) OO MPHOOPCTCHHE HECOBCPIICHHOICTHIHM
TOJTHOH TCCCIOCOOHOCTH 10 TOCTIKCHHS COBEPIICHHOICTHA [2].

B coorsercTBHM co crateeit 26 ['pasknanckoro xoaekca PecryOnuku Bema-
pyce ot 7 mexadps 1998 roma aumo, KOTOPOS JOCTHTIIO MICCTHAIATHICTHETO BO3-
pacra, MOKET OBITh OOBSBICHO TOJHOCTHIO JCECIIOCOOHBIM, €CIIH OHO PaboTaeT
10 TPYZAOBOMY AOTOBOPY (KOHTPAKTY), WM C COLIACHS POAMUTEICH, YCHIHOBUTE-
JIeH WK MIOTICYHTEN 3AHUMACTCA MPEANPHHUMATEIBCKON AEATEIBHOCTHEO [1].

HpI/I HAJIHYHH TAKHX 00CTOATEIBCTB JUIaM, KCIAIMNUM BCTYIIUTh B 6paI<,
HCOOXOIUMO OOPAaTHUTHCA B OPTaH, PETHCTPHPYIOMIHHA AKTHI TPAXKTIAHCKOTO CO-
CTOSIHHS, C 3a4BJICHHEM O CHIDKCHHH OPavyHOTO BO3PACTa, NMPH, 3TOM COLIACHS
pOAMTENCH, TOTICYNTEICH HECOBEPIICHHOICTHHX HA 3AKIIFOUCHHC Opaka He Tpe-
oyerca. OgHAKO H 3ACCHh CYMICCTBYFOT OTPAHMYCHHA, 4 HMCHHO: OPAYHBIA BO3-
PpacT MO’KHO CHH3HTH HE 00JICC MeM HA TPH roja (11 CPaBHCHHS — B POCCHHCKOH
®eaepanyu OpavyHBIN BO3PACT MOYKHO CHH3HTH TOJIBKO HA ABa roga). Cineaosa-
TCIBHO, TOJBKO MO JOCTHKCHHH ILITHAAUATH JET MOXXHO 3aKJIIOYHTH 6paI< mpu
VCIIOBUH CHIDKCHUS OpayHOTO BO3pacTa. PEmICHUS APYTHX OPraHOB MMM JOIDK-
HOCTHBIX JIUII O CHIDKCHHH OpavHOTO BO3PACTA HE UMCIOT FOPUAMYCCKON CHIIBI
W HE SIBILIFOTCSI OCHOBAHHMEM UL PETHUCTPALMH Opaka HECOBEPIICHHOIETHETO.
2T0 mpaBHIO HEOOXOMMMO I 0OCCHCUCHHA PABHOIPABHS CyNPYTOB B Opake,
YTO ABLICTCA OAHUM H3 OCHOBHBIX NPHHIIUIIOB CEMCHHOTO pasa, a TAKKE AJIA
OCYIICCTBJICHUA JIUIIOM, BCTYIIUBIIIUM B 6paI< A0 BOCCMHAALATH JICT, ITPAB U 004-
3aHHOCTCH 110 BOCTINTAHHUEQ JCTEH B IIOJIHOM OOBEME.

Hapsiny ¢ ycnoBuwsaym BCTYIUICHHS B OPaK 3aKOHOJATEILCTBOM ITPEIYCMO-
TPCHBI 00CTOATCITECTRA, COTAIONIIE MPCTIATCTBHSA A1 3aKIFOUCHI Opaka. [1pe-
IATCTBHA K 3aKIIOMCHHIO Opaka — 3T0 00CTOATCIIECTBA, MPH KOTOPBIX 3aKIIFOUC-
HHe Opaka He monyckaetcst. OHH SBILTFOTCS MTPABOTIPEIITCTBY FOIUMHE FOPHIITIC-
ckuMmu (paxramu [4, ¢. 82].

3aKOHOAATEND YCTAHABIMBACT HCUCPITBIBAFOINMK ITEPEUCHD MPEIBITCTBUH K
3AKIFOUYCHHTO Opaka. Tak, He JOMYCKACTCA 3aKIFOUCHUS OpaKa:

*. BO-NICPBBIX, MCIKAY JMIAMHU, U3 KOTOPBIX XOTIA OBl OAHO JIHIIO COCTOHT
Y)KE B ApyroM Opake, 3aperHCTPHPOBAHHOM B YCTAHOBICHHOM mopsiake. Hu-
KTO HE BIIPABE 3aKIIOYHTH HOBBIH OpAK 0 TEX IOP, MOKA 3aKIFOUCHHBIN paHee
Opak HE NMPEKPATHICSA B CBA3H CO CMEPTHIO CYNPYTa, OOBABICHUEM OJHOTO W3
CYNPYIrOB YMEPIIMM, Pa3BOAOM HJIH C NPU3HAHUEM €r0 HEACHCTBHTCIIBLHBIM.
Koraa mpexpamenne Opaka COOTBETCTBYET 3aKOHY, HUKAKHX OTPAHUYCHHUH I
BCTYIUICHHS B IOBTOPHBII OPAaK 3aKOH HE YCTAHABIMBACT (HAPUMED, «3AIMPETH-
TEJIBbHBIX CPOKOB) MOCIE PAa3BOAA, KTPAYPHBIX CPOKOBY MOCTIE CMEPTH CYIPYTa).
OxHako eciy KTo-TO W3 HUX (PKCHHX HIIM HEBECTA) HAXOAWTCS B (DAKTHHCCKUX
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OpauHbIX OTHOIICHIIX, TO ECTh O€3 perucrpanuu OpaKka, OHH HE MOTYT CIIyKHTh
TIPEIITCTBHEM K 3aKIIIOUCHHUIO Opaka;

* BO-BTOPBIX, HE IOIYCKACTCS 3AKIIIOUCHAC Opaka ME /Iy POACTBCHHUKAMH
0 MPSIMOM BOCXOJAIIECH U HUCXOJAIICH JIMHUHU, K KOTOPBIM OTHOCATCS POJUTE-
JIH, ICTH, BHYKH, I¢A 1 0a0Ka, MC)KAY MOTHOPOIHBIMH H HETIOTHOPOIHBIME Opa-
TBIMH M CECTPAMH, a TAKKE MEKIY YCHIHOBHTCILIMH M YCBHIHOBJICHHBIMHU. Pos-
CTBO OTJAJICHHBIX CTECNICHEH HE ABILICTCS MPEILITCTBUEM K 3aKIFOUCHUIO Opaka.

3ampeT Ha 3AKITFOUMCHHUE OpaKa MOXKIY POICTBCHHHUKAMH TIO TIPSIMOH BOCXOI-
mIeH M HUCXO/SIICH JIMHIH, MEKY TIOJTHOPOJHBIMY M HETIOTHOPOTHBIME OpaThsIMA
H CECTPaMH, A TAKKE MEK/TY YCHIHOBHTCIIIMHA M YCHIHOBICHHBIMH HMEET OHONIOTH-
YCCKOC W HPABCTBCHHOE 3HaucHUE. Cornacuo ¢ macareM M. I1. Koporkesnt, Opaku
MEXIy ONMM3KMME POJCTBEHHUKAMH CYIICCTBCHHO IOBBIIIAIOT BEPOSTHOCTH IIEpe-
JIAYH TI0 HACJICACTBY MHOTHX HACJICICTBCHHBIX 3200 cBanmii [3, ¢. 120].

Bo MHOTHX 3apyOeKHBIX CTpaHAX 3aKIFOUYCHHE KPOBOCMECHTEIBHBIX Opa-
KOB BJICYET YTOJIOBHYH) OTBETCTBEHHOCTB, OJHAKO YTOJOBHBIN KoAckc Pecmy-
omuku benapyce ot 9 mrona 1999 Takoro cocTasa MPSCTYIIICHUS HE MPEIyCMa-
TpuBaer. icxoms 13 MOPANbHO-3THUYCCKUX COOOPKEHHH, HE MOTYT 3aKIIOMUTH
Opak MexTy coOOHM YCHIHOBHUTEIb M YCHIHOBJICHHBIH (0 TEX IMOp, MOKA CyIIe-
CTBYET YCHIHOBIICHHE), TOCKOJIBKY YCHIHOBJICHHBIN ITOJTHOCTBIO TPHPABHHBACTCS
3aKOHOM K POAHBIM JCTAM ycsiHOBUTEILL. He comepskurcs B craree 19 KobC u
TIPAMOTO 3aIpeTa Ha 3aKIIOMCHAE OpaKka MeXIy YCHIHOBICHHBIMHE JCTHMH H POA-
HBIMH JCTBMH YCBIHOBHTEIL, 4 TAKKE-Y CHIHOBJICHHBIMH ACTHMH MEXKIY COOOI;

* B-TPETHHX, 3AMPEINAIOTCS OPAKU MEKAY THLAMH, CCIIH OJHO W3 HUX SIB-
JICTCA HEACCCHOCOOHBIM, BCIACACTBHC AYIICBHONH OONC3HH WM CIA00yMHUS,
TIOCKOJIBKY HEICECIIOCOOHBIH TPAKIAHIH HE B COCTOSIHHH OCO3HAHHO PEINHTH
BOIIPOC O BCTYIUICHHH B OpAakK, C TyMEBHOOOIHHBIM HEBO3MOYKHA HOPMAJbHAS
CEMEHHAS KHU3Hb, POXKICHHBIC B TAKOM OpakKe JETH MOTYT TAKKE OKA3aThCs yM-
CTBCHHO HEHONHOUEGHHBIMH. OTHAKO B 3TOM CJIy4dac HEOOXOIMMO NPH3HAHHC
JAHHOTO JTHIIA HCACECTIOCOOHBIM B CYACOHOM TIOPAIKE.

CokpsITHE (JIUIIOM, BCTYMAOINNM B OPakK, OOCTOSTENBCTB, IPEISITCTBYIO-
IIFX €TO 3aKJIFOUCHHIO, SIBJSICTCS OCHOBAHUEM /ULl IPU3HAHMS OpaKa HeIcHCTBH-
TCITbHBIM.

Hcxonst w3 BRIIICH3IO0KEHHOTO, YCIOBHAME 3aKIFOUCHHUS Opaka SIBILTIOTCSA
OTIPEACTICHHBIC 3aKOHOATEILCTBOM OOCTOSITEILCTBA, HANMYHE KOTOPBIX HEOO-
XOIUMO, IS TOTO YTOOBI OpaK mMeI FOPUANICCKYIO Cty. M cobmoncHue CBU-
JICTETILCTBYCT O 3aKOHHOCTH 3aKIFOYCHHOTO OpaKa, mo3ToMy, IIPHAaBas O0IbIIoE
3HAYCHHE TOCYJAPCTBEHHOM PErHCTpanuy Opaka, 3aKOH YCTAHABIMBACT 00s13a-
TCJIbHBIC YCIOBHUS €TI0 3aKMOUCHHS. |IpHBEICHHBIN MEPEUCHb OOCTOSTEILCTB,
TIPEILITCTBY FOIIMX 3aKIFOUCHHUIO OPaKa, SIBIICTCS HCUCPITBIBAIOIIIM, HHBIX OTpa-
HUYCHHUH W 3aIPETOB K BCTYIUICHHIO B OPaK 3aKOH HE IPEIyCMaTPHBACT.
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