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XO3AMCTBEHHBII 1OT'OBOP:
MPU3HAKH U BOITPOCHI ITIPABOBOI PEIJTAMEHTAIIMH

Aynkuaa Oasra BaagmvmposHa,
OTIE NPUHYAUTEIBHOIO UCIOTHCHUS YIPABACHUS IPUHYIUTEIBHOTO
HcnoaHeHU [ TaBHOTO YIpaBaeHUA IOCTHIHYA MOTHICBCKOTO OOTHCIIONKOMA
(r. Morunes, Benapyco)

Jlannas cmamsa noceawjena pack polimuio NOHAMUA XO3ANUCIMBEHHO20 002080PA U 6ONPO-
cam e2o npasoeoil penamenmayuu.

Tak, mpaBoBOE PETyIMPOBAHUC 3AKTFOUCHUS, HCIIOIHCHUA U MPCKPAICHUA
XO3SMCTBCHHOTO A0TOBOPA OCYMECTBLICTCA MHOTOTUCJICHHBIMU HOPMATHUBHBI-
MH mpaBoBbIME akTamu. B cT. 13 Koucrutynuu Pecny6mku bemapycs (mamee —
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Koncturymmsa) 3axpenneHo: «[0CyIapcTBO MPeIOCTABIACT BCEM PABHBIC IIPaBa
JJ OCYIIECTBICHUA XO3AHCTBCHHON M HHOH ACATCIBHOCTH, KPOME 3alpEHICH-
HOM 3aKOHOM, U TAPAHTHPYET PABHYIO 3AlIUTY U PABHBIC YCIOBUA AT PA3BUTHA
Bcex (hopM coOCTBEHHOCTH. [ 0CYAapCTBO rapaHTHPYET BCEM PABHBIE BO3ZMOXKHO-
CTH CBOOOIHOTO HCIIOJNB30BAHMUS CIIOCOOHOCTEH W MMYIIECTBA IS IPEATIPHHH-
MATEIbCKOM M HHOM HE 3aMPEHICHHON 3aKOHOM 3KOHOMMYECKOHN ACATCIBHOCTHY.
Heo0xoauMbIM yCTIOBHEM peaM3alii JAHHBIX KOHCTUTYIHOHHBIX MOJIOKCHUH
SABILICTCA HAJMYUE COBEPIICHHOTO 3AKOHOJATEIBCTBA, PErYIUPYIOIIETO XO3AH<
CTBCHHYIO U IMPEANPUHUMATENBCKYIO ACATENBHOCTD. B YaCTHOCTH, OTHOIICHUS,
CKIIAJBIBAOIINECS B OOIACTH XO3SIMCTBEHHBIX COINIAIICHUH, PETIAMCHTHPYIOT
I'K, nexpets u ykassl [Ipesunenra PecyOmiku bemapycs, 3ak0HBI, MOCTAaHOB-
JICHUSI TMPABUTEIBCTBA U JPYTHX TOCYJAPCTBEHHBIX OPTaHOB, BKJFOYAs OPTaHBI
MECTHOTO YNPABJICHUA U CAMOYIPABICHHA, 4 TAKKE MOCTAHOBICHMSA BBICIIHX
CyZCOHBIX OPTAHOB, KOTOPBIMH 0000INACTCS MPAKTHKA 3AKIFOUCHU S, H3MCHCHHS
H PACTOPIKCHHA AOTOBOPOB.

Mexay tem, H. JI. bongaperko, B. I TuXHHA yTBEPKAAOT, YTO HMECHHO
XO3AHCTBEHHOE 3AKOHOJATCIBCTBO HA CECTOAHAIIHII ACHD ABILICTCA «CAMOH OT-
cTaromei» oTpacipro mpasa PecmyOmuxu Benmapyes [1, ¢. 29]. OmauM u3 ero
HamboJee CHabbIX MECT ABIBICTCA OTCYTCTBHE 3aKOHOAATCIHHO 3aKPEIUICHHOTO
TIOHATHS «XO3SIHCTBEHHBIA TOTOBOP». B mpagosoit qokTpune Pecrybmuku bena-
PyChb XO34HCTBEHHBIH JOTOBOP HE PACCMATPUBAETCS KAK CAMOCTOSTE/ILHBIN BU
Jorosopa. [1o3ToMy yUeHBIC-IIMBIIIUCTHI M CYOBEKTHI IPABOTIPUMCHHUTCILHOH
MPAKTHKH OTTAIKHBAKOTCA OT MOHATHA «IOTOBODPY, 3akpemicHHoro B I'K. Bme-
CTE C TEM XO3SMHCTBCHHBIN TOTOBOP MMEET CBOU CIICHH(PHICCKHE OCOOCHHOCTH.
B sroii ceasu H. JI. bonaapenko, B. I TUXHHA CYMTAIOT, YTO YETKOE ONMpeacie-
HHUCE NOHITHS XO3MHCTBCHHOTO JOTOBOPA HEOOXOAMMO /IS TOTO, YTOOBI, C OTHOH
CTOPOHBI, OTMEKEBATh ‘€70 OT OOIIETPakKIAHCKOTO JOTOBOPA M HE TOIYCTHTH
BMEIIATENHCTBA IyOIIMMHOTO HHTEPECA B YACTHOIIPABOBYIO C(iepy, a C APyToH —
4TOOBI ONPEJCIHTH OCHOBHBIC HAINPABJICHHSI COBEPIICHCTBOBAHHS IIPABOBOTO
peryimpoBaHus X03IMCTBEHHBIX A0rOBOPOB [1, ¢. 30].

Taxum 00pazoM, HECMOTPS HA IMUPOKHH KPYT HOPMATHBHBIX HCTOYHHKOB,
B MPABONPUMCHUTEIBHON MPAKTHKE BCE-TAKH BOZHHKAKOT KOJUTH3HH 3aKOHOJA-
TEJIBHOTO XapaKTepa, KOTOPhIC HEOOXOAMMO pa3pemiars.

TepMUH «X03SHCTBEHHbIC TOTOBOPHD» BIECPBBIC HCIIOIb30BAH B HOPMATHB-
HBIX aKTaX, IPUHATHIX B CBSI3H C MPOBEACHHUCM KPEAUTHOH peOopMBI, KOTOPAs
ObL1a IPU3BAHA CO3JATh ONPEICICHHbIC MMPEATIOCHUTKI ISl YKPETUICHHS XO3SH-
CTBEHHOTO PAcdeTa HA MPEANPHATHIX (B OPTAaHHU3AIMIX) U B OTHOIICHIUIX MCXK-
Iy HUMH [2, C. 6]

B nopmax I'K u apyroro HelHe ACHCTBYIOIIETO 3aKOHOJATEIBCTBA COAECP-
SKATCS TIPSIMOE YKA3aHWE HA XO3MHCTBCHHYIO, B TOM HYHCJC MPEANPHHUMATEIb-
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CKYI0, JCATEIFHOCTD YUACTHHKOB IOTOBOPA. JTOT (PaKTOP OKA3hIBACT HEMOCPE-
CTBCHHOC BIIMSIHHC HA MOCTPOCHHE MOJCIH ((POPMBI M COACPIKAHUS) COOTBET-
CTBYIOILICTO IOTOBOPA, OMPEACICHHIE MPaB M 00A3aHHOCTEH CTOPOH, YCTAHOBIIC-
HHC 0COOCHHOCTCH HX OTBETCTBCHHOCTH H T.A.

Ilpu 3TOM AEHCTBYIOIIEE 3aKOHOJATENBCTBO, HCIONb3YS MOHATHE «XO3sH-
CTBCHHBIH A0TOBOP», HE PACKPBIBACT €TO COACPKAHUA U HC HA3BIBACT KPUTCPUH,
KOTOPBIC IMO3BOJIHIA OBI OTHOCHTH TC HJIH HHBIC TPAKAAHCKO-TIPABOBBIC O0TO-
BOPBI K YUCITY XO3IHUCTBCHHBIX. OZ[HaI(O Ipu paCCMOTPCHUN JAHHOTO IMOHATHA
MOXXHO BBIACIHUTD CJICAYHOIIHUC OCHOBHBIC KDUTCPHH.

B rauecTBe mepBOro KpUTEPHS, HEOOXOIUMO PaccMaTpuBaTh C()epy TeX OT-
HOIICHUH, B KOTOPOH 3aKIHOYAETCA A0rOBOP. M3 caMOro NOHATHA «XO34ICTBCH-
HBII JOTOBOP» CIEAYET, YTO OH 3aKJIFOYACTCA, KaK IMPaBmio, B cepe Xo3si-
CTBCHHOM ACATCIPHOCTH FOPHUANYIC CKAX JIUI UJIH HHAWUBUAY AJIbHBIX TPCANMPUHN-
marene. OHAKO 11 OTHECEHHS T0TOBOPA K YUCTY XO3JHCTBCHHBIX 3TOTO KPH-
TEPHS EMIC HEAOCTATOUHO. [103TOMY BTOPBIM KPHTEPHEM MOKET OBITH IICITh, I
JOCTIZKCHHUST KOTOPOH M 3aKJIFOYacTCs J0roBop. OnpeaeieHIe HETH MO3BOIIET
VCTAHOBHTH CBSI3b JOTOBOPA C XO3SIMCTBCHHOH ACIATEIFHOCTHIO IOPHAMICCKOTO
TMIa. YKa3aHHAS CBA3b MOMKET OBITh HPAMOK M KocBeHHOH. Mcxoms u3 3rtoro,
A4 TOPrOBOTO NMPCANPHATHA XO3IHUCTBCHHBIMHE 6y2[y T ABJIATHCA AOTOBOPBI KaK
HCTIOCPCACTBCHHO (Hp}IMO) HAnpaBJICHHBIC HA JOCTHIKCHUC MOCTABJICHHBIX IIC-
pen HuM nemnei (Z0roBopsI Ky IUIH-IPOJAKH, MOCTABKY U T.1.), TAK H JOTOBOPBL,
3aKIFOUCHUE KOTOPBIX CIYXKHT JOCTIDKCHHIO THX LENCH OMOCPETOBAHHO, I10-
CKOJIBKY 00€CIIeUHBaCT HOPMAIBHOE TECUCHUE IIPON3BOICTBCHHO-X03IHCTBEHHON
JesrrenbHOCTH. K umceiy MOCHEHNX MOXKHO OTHECTH JOTOBOPBI APEHIBI CKIIAI-
CKHX HOMGH.[GHI/IfI, JOTOBOPHI IEPCBO3KH TOBAPA, A TAKIKC KPEAUTHBIC JOTOBOPLIL,
KOTOPbIC TOPTOBOE MPEANPHATHE 3AKIIOYACT C IEBI0 NMPHUBJICUCHUS 3aCMHBIX
CpPenCTB, HEOOXOMUMBIX JUUISL 3aKY KU ITPOY KIIHH.

B ycnoBusax PHIHOYHBIX OTHOHICHHH 0c000€ 3HAUCHHE MPHOOPETACT CBO-
6oma 1OTOBOPA; TIOCKOJIBKY TOBAPHO-JCHE)KHBIH MEXAHWM3M CO31AeT, C OJHOH
CTOPOHBIL, HEOOXOJMMOCTh HCIOJIB30BAHUS TOTOBOPHOH (POPMBI B ACATCIFHOCTH
HE3aBHCHAMBIX H FOPHIMUCCKH PABHOIPABHBIX CYOBEKTOB, a C APYTOH — HAZCIICT
HX CBOOOJOH OCYMICCTBICHHUA MPaB U OOA3aHHOCTCH B TPaXKIAaHCKOM 0OOPOTE.
B\cBs3H ¢ 3THM IOTOBOP KaK MPABOBOC SABJICHUC CIY KUT OCHOBHOHM (DOPMOH Op-
FAHU3ALMU M PETYIUPOBAHUSA HMYIIECTBCHHBIX OTHOINCHHI MEYKAY PABHOIPAB-
HBIMH W HE3aBHUCHMBIMH IapTHepaMu. OH HE TOJBKO IOPHAMUCCKH 3aKPEILIICT
CKIAABIBAOIIUCCA MCKAY CTOPOHAMHU UMY IICCTBCHHBIC OTHOIICHWA, HO H CJIy-
SKUT CPEJICTBOM BBUIBICHHS PEANbHBIX MOTPEOHOCTEH PhIHKA B TOBApax, pado-
Tax u yciayrax. O0mye moJIoKeHU s IPHHIIIIA CBOOOIBI 3aKIIFOUCHHUS TOTOBOPA
coaepxxkarca B ¢T. 2 I'K, rae roBopUTCa, 4TO TPAKAAHE H IOPHUAMUYCCKHEC JIHLA
CBOOOMHBI B 3aKIFOUCHUH J0T0BOPA. [I0HY KIEHNE K 3aKJIFOUCHUIO TOTOBOPA HE

214



JIOTYCKAETCS, 32 HCKIIFOUYCHHUEM CIIy4acB, KOTJa 00S3aHHOCTD 3aKJIFOUUTH JIOTO-
BOp MPEIyCMOTPCHA 3aKOHOJATEIBCTBOM HIIM JOOPOBOIBHO TIPHHATHIM 00s13a-
TETBCTBOM.

[TpuHIMNT cBOOOABI AOTOBOpPA BKIFOYACT B ceOf: CBOOOAY IHMIA HMETh
CBOIO BOJIFO HA BCTYIUICHHE B JIOTOBOPHBIC OTHOLICHIT, CAMOCTOSITCIIBHBIN BbI-
00p KOHTPATCHTA; CAMOCTOATCIFHOS (DOPMHPOBAHIC BMCCTC C HIM IOTOBOPHOM
CTPYKTYPBI H BHJA TOTOBOPHOX CBSI3H;, H3bSBICHHUE CBOCH BOIH npH (HOPMHUPO-
BaHUH yCIOBHH AOTOBOPA.

CrenoBarenbHO, XO3SHCTBEHHBIN JOTOBOP — 3TO JOTOBOP, YCTAHABIMBAIO-
IIMH OTHOLICHHSL, BO3HUKAIOMIHE B C(hepe OCYINECCTBICHH CyObEKTAMH XO3SH-
CTBOBAHUS SKOHOMHYECKOH (XO3SMCTBEHHON, MPEANPUHUMATEILCKON) IEATENb-
HOCTH, HAIPABJICHHbIC HA MOJyYCHHWEC NMPHOBUIH M AOCTIDKCHHC IICTICH TAKOH
JICSITETBHOCTH.
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